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United States Court of Appeals for the 
District of Columbia 


a. Municipal Court of the District of Columbia 

No. 3S5-379 

Associates Discount Corp., A body corporate, Woodward 
Building, Washington, D. C., Plaintiff , 

vs. 

William H. Palmer, 2334 High Street, S. E.,—or c/o Home 
Beneficial Assn., 907 7th Street, N. W., Washington, 
D. C. Defendant. 

BE IT REMEMBERED, That in the Municipal Court of 
the District of Columbia, at the City of Washing¬ 
ton, in said District, at the times hereinafter men¬ 
tioned, the following papers were filed and pro¬ 
ceedings had, in the above-entitled cause, to wit: 








$ 220*20 _ Washington. D. C., Atlga iu 

“• 8 ^ ao * > Frank Small, Jr. 

For value received* I promise to pay to the order of_£._ 

Two hundred & twenty —»»»»»»—.■■«—.».«20/l00 

at the office of ASSOCIATES DISCOUNT CORPORATION at Washington, D. C. 


(Dealer) 


39 . 


(1 220.20 v Dollars, 


in_12_equal installments of $—18i5§-each on the- Sept.. 

(Number of Installments) (Am’t of —eh In s t a llm ent) 

of shm* month hereafter, together with 15% of the amount due hereunder as attorney fees if this note is 
ney for collection. 

If ear of said installments be not paid wbn doe, tbea ell unpaid Instalments hereof Shall Immediately become One end 
AH of tbe peztlee hereto. Is eta dins sureties, Indorsers end g u a ra n t o r s hereby eererelly waive preeeatment for payment, n 
teat, notice of protaot end dOlgcaee ta bringing aolt on any party hereto, end ell eadonen and goaraaton hereon ooaeeat that 
bo rr*“~*~* from tlmo to time after maturity wtttwot notice to them. 

tbe aaderstaned and each of tbem hereby authorize Ir revo ca bly aay attorney at law to appear ia any Ooort of Record I 
or m aay 8tate ta tbe United states after any tnetellxnsnt of tbe above ohllgatloo beoomas due, and waive tbe Inning and senna 
«p»Mt the undersigned end each of tbem In fever of tbe bolder hereof for the amount of this note end said attorney : 
■alt end thereupon to release ell errors ead waive all right of appeal. 

o«™. William H. Palmer 


_day 

placed with an attor* 


payable without notice or 
nodes of non-payment, pro- 
tbe time of payment may 


ia tbe District of Oobimhle 
• of process and eonfeee a 
fee. together with costs of 


*&£ S'- 3 








































( W I M OCT MPOOP M OB) 

Pay to 

ASSOCIATES DISCOUNT CORPORATION 


81 *n®d.. 


Fra 


(FUZX. nOOUBSK) 

Pay to 

ASSOCIATES DISCOUNT CORPORATION 




By. 


Title 


(FULL KmilCHASE) 

Pay to 


ASSOCIATES 


t) 


UNT CORPORATION 


without raooarM except that undersisned esrses to vat-. 
chase from it the automobile described 1 b the oon tract 
executed concurrently with this note In aooordanoe with 
Its dealer protection agreement number one. 


Dealer 


By. 


Title 


(TAHUl BXPCBCHA8X) 

Pay to 

ASSOCIATES DISCOUNT CORPORATION 

without recourse, excepting that If the maker falla to 
pay any Installment of this note when due. undersisned 
at his election either will pay to the bolder hereof an 
amount equal to the entire unpaid balance of this note 
In purchase of the automobile described In the contract 
executed concurrently with this note, upon delivery to 
the undersisned of the antomobOe, or will pay the holder 

hereof on t k. miMsad 

jprom such obllsatton to purchase. 

Tor 4 payments 

sisnea-Frank Smn _ 

Frank SmalTT Jr.’ ' 

By---- - 

Title 


<uxrxxz> xxrcxcoAsx) 

Pay to 

ASSOCIATES DISCOUNT CORPORATION 

without reco u rse, exoeptlns that if the maker to 

pay . tnstaOxneata of this note toward Its satisfac¬ 

tion. then the-undersisned wm pay to the holder hereof 
an a mo u nt equal to tha entire unpaid thereof to 

purchase of the automobile described to the contract 
e x ecuted concurrently with this note to accordance with 
dealer prote cti on esreemant cue. 


Blsned. 


Dealer 


By—--- - 

Title 


■9 

BEST COPY AVAILABLE 


from the original bound volume 







(FULL RECOURSE) 


7 


Pay to 

ASSOCIATES DISCOUNT CORPORATION 


Signed 

By — 


Dealer 


Title 


(FULL REPURCHASE) 

Pay to 

ASSOCIATES DISCOUNT CORPORATION 

without reeoune except that undersigned agrees to pur* 
chase from it the automobile described in the contract 
executed concurrently with this note in accordance with 
its dealer protection agreement number one. 


Signed - 


Dealer 


(PARTIAL REPURCHASE) 

Pay to 

ASSOCIATES DISCOUNT CORPORATION 


without recourse, excepting that if the maker fails te 
pay any installment of this note when due. undersigned 
at his election either will pay to the holder hereof an 
amount equal to the entire unpaid balance of this note 
in purchase of the automobile described in the contract 
executed concurrently with this note, upon delivery to 
the undersigned of the automobile, or will pay the holder 

hereof on demand S- 20.00 — to be released 

from such obligation to purchase 


for 4 ^Payment; 

Signed 


(LIMITED REPURCHASE) 

Pay to 

ASSOCIATES DISCOUNT CORPORATION 


without recourse, excepting that if the maker fails to 

pay —-- Installments of this note toward its satisfac¬ 

tion, then the undersigned will pay to the holder hereof 
an amount equal to the entire unpaid balance thereof In 
purchase of the automobile described in the contract 
executed concurrently with this note in accordance with 
dealer protection agreement number cm 


Signed 


By 



BEST COPY AVAILABLE 

from the original bound volume 








IN THE MUNICIPAL COURT OF THE DISTRICT OF COLUMBIA 


Associates Discount Corp#, 
A body corporate. 

Woodward Bldg#, 

Washington, D# C# 


Plaintiff, 


William H# Palmer, * 

2334 High Street, S# E#,-or 
o/o Home Beneficial Assn# 
907 7th Street, N# W., 
Washington, D# C# 


Defendant. 


AFFIDAVIT OF MERIT 


DISTRICT OF COLUMBIA, ss: 

Albert Yeo- being first duly sworn, on oath deposes and says 

that he is the duly authorized agent of the plaintiff corporation in the above entitled cause, having 
personal knowledge of the facts herein contained; that the plaintiff has a good cause of action 
against the party named as defendant, said cause of action being as follows: 

That defendant on, to-wit, the 12th day of August , 193 9 , by his 

certain promissory note, now overdue, promised to pay to the order of 
Frank Small, Jr# , the sum of $ 220#20 in monthly 

installments of $ 18#36 each, beginning Sept# 12th, # 193 9 

and bearing interest at the rate of 6 %, and providing for an attorney’s fee of 'l6* | 

and further providing that upon default in any installment the entire balance becomes due and 
payable at the option of the holder; said note being fully set forth in the Bill of Particulars 
hereto annexed and made a part hereof; that the said note was, before maturity, for value! 
and without notice of any defect, negotiated to the plaintiff herein, who is now the holder thereof; 
that the defendant has not nor has anyone for him, paid the said note nor any part thereof 
except as set forth in the Bill of Particulars, although due demand has been made; that there 
Is therefore now justly due and owing from the defendant to the plaintiff the sum of $ 148#40 

plus an attorney’s fee of $ 22*26 , exclusive of all set-offs and just grounds of defense! 

besides interest and costs of this action. 


Subscribed and sworn to before me this 


day of L/November , 193 9 . 



BILL OF PARTICULARS 


Notary Public, D. C. 


Amount of note 
Credits 

Received from sale of security 
Balance due 
Attorney’s fee 
Interest 
Costs 


. 220#20 
« non© * 

l 71.80 71.80 

* .- I3M.40 1 

* 82.26 



CO 
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2 In the Municipal Court of the District of Columbia 

No. 385-379 

Associates Discount Coup., A body corporate, Woodward 
Building, Washington, D. C., Plaintiff, 

vs. 

William H. Palmer, 2334 High Street, S. E.,—or c/o Home 
Beneficial Assn., 907 7th Street, N. W., Washington, 
D. C. Defendant. 

Affidavit of Defense 

William H. Palmer, being first duly sworn, on oath de¬ 
poses and says: 

That he is the defendant in the above entitled cause; that 
on August 12, 1939, one Frank Small, Jr., acting through 
an authorized salesman agent by the name of Dick Small, 
who throughout all of the transactions set forth in this Affi¬ 
davit of Defense, did act as the agent for the said Frank 
Small, Jr., did represent to this defendant that a 1934 
Plymouth automobile owned by Frank Small, Jr. was in 
good condition and fitted for constant dailv use bv this 
defendant in defendant’s work as an insurance company 
agent, and relying upon such representation, this defen¬ 
dant did agree to buy said Plymouth for the sum of Two 
Hundred and Twenty Dollars ($220.00). The said Dick 
Small, acting as agent for Frank Small, Jr., did allow this 
defendant the sum of Sixty-five Dollars ($65.00) for a 1932 
Ford roadster then owned by this defendant, and informed 
defendant that payments on the said Plymouth car would be 
Eighteen Dollars and Thirty-five Cents ($18.35) per month 
for twelve (12) months, with the first payment due on Sep¬ 
tember 12, 1939. The said Dick Small did represent that 
the said Eighteen Dollars and Thirty-five Cents ($1S.35) 
per month included interest, finance charges, and the 

3 balance due from this defendant for said Plymouth 
after the allowance of Sixty-five Dollars ($65.00) for 

the said Ford roadster had been deducted. The said Dick 
Small had this defendant sign papers providing for said 
payment of Eighteen Dollars and Thirty-five Cents ($18.35) 
per month for twelve (12) months and did not give this 
defendant copies of any of said papers. 
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That defendant did on the following: day, August 13,1939, 
drive said plymouth to the City of Baltimore and return. 
The 1 said Plymouth did prove to be in an unsafe and danger¬ 
ous condition in that the steering parts were loose, making 
it very difficult to keep the car in the road and dangerous 
to life to attempt to drive it, and the following defects also 
were revealed: the carburetor would not function prop¬ 
erly: the motor made excessive noise; the transmission had 
a roaring noise in it; the radiator leaked: the said Plym¬ 
outh’s oil gauge stick showed it to be full of oil when pur¬ 
chased but upon defendant’s return from the said City of 
Baltimore the said oil gauge stick showed said Plymouth to 
be practically empty of oil; the headlights were defective, 
corroded and loose making it dangerous to attempt to use 
said Plymouth at night; the clutch and brakes needed ad¬ 
justing; the top leaked; the gas gauge would not operate; 
the glass in the left front door would not go down; and 
other defects too numerous to list were revealed to exist in 
said Plymouth. 

That on the following day, August 14,1939, the defendant 
did take the said Plymouth back to the said Frank Small, 
Jr., and was assured that the aforesaid defects would be 
corrected. Defendant returned for said Plymouth on the 
afternoon of August 14, 1939 and again tried to use it. 
Defendant found that the said defects either could not be 
corrected or had not been corrected as the said Plymouth 
was in substantially the same condition as when it was de- 
livered to the said Frank Small, Jr. for correction 
4 of the aforesaid defects. Defendant then left the 

■ said Plvmouth at home for a few davs and used a 
% •> 

borrowed car in his work, and finallv took said Plvmouth 
back to the said Frank Small, Jr., and gave to the said 
Dick Small, who in turn gave to the shop foreman or super¬ 
indent of the said Frank Small, Jr., a written list of the 
defects in said Plymouth, including those named above and 
others, and again the defendant was assured that the said 
Plymouth would be put into a safe condition for defendant’s 
use. The defendant again went for the said Plymouth and 
the said Frank Small, Jr.’s agents turned said Plymouth 
over to defendant as having been repaired and as being in a 
safe and usable condition. The defendant again found, 
upon driving the said Plymouth, that it was in an unsafe 
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and dangerous condition and after keeping it until on or 
about August 26, 1939, the defendant returned said Plym¬ 
outh to the said Frank Small, Jr., and told the said Dick 
Small that because of the unsafe and dangerous condition 
of said Plymouth, which said condition had not been reme- 
died, the defendant considered said Plymouth worthless 
and would not keep it. The said Dick Small told the defen¬ 
dant that defendant, by returning said Plymouth, lost the 
said Ford roadster which had been taken as part payment 
upon said Plymouth. 

That defendant did not drive the said Plymouth more 

• 

than a total of two hundred (200) miles in all of the time 
it was in his possession for the aforesaid period of approx¬ 
imately fourteen (14) days, and at no time during said 
period did said Plymouth operate in a safe, usable manner. 

That the defendant then received from Associates Dis¬ 
count Corporation, A body corporate, plaintiff herein, a 
letter demanding payment of back installment payments on 
said Plymouth. The defendant then did call at the Asso¬ 
ciates Discount Corporation office and stated the facts al¬ 
ready set forth in this affidavit. The agent of the 
5 said plaintiff did inform defendant that the pay¬ 
ments on said Plymouth must be paid or the defen¬ 
dant’s credit would be ruined. 

Wherefore and by reason of the premises of this defen¬ 
dant denies liability of any kind or nature whatsoever to 
said plaintiff. 

(signed) WM. H. PALMER 

Subscribed and sworn to before me this 26th day of Jan¬ 
uary, 1940. 

(signed) FRANCES K. SPOONER 
Notary Public , D. C. 

CHARLES S. RHYNE 
730 Jackson Place 
Washington, D. C. 

Attorney for Defendant. 


s 
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6 Memorandum of Minute Entry of Judgment 

for Plaintiff 


February 26,1940 

Plaintiff’s oral motion for Judgment 
M 1*23, P 493 for want of sufficient affidavit of de- 
Judge Aukam fense granted. 


Atty’s Notified 

r 

Note Filed 


Defendant advises Court he does not 
wish leave to file substituted Affidavit 
of Defense. 


Judgment for Plaintiff for $14S.40, in¬ 
terest from date and costs plus $22.26 
Attornev’s fee. 


7 ' In the Municipal Court of the District of Columbia 


No. 385-379 


Associates Discount Corp., A body corporate, "Woodward 
Building, "Washington, D. C., Plaintiff , 

vs. 

"William H. Palmer, 2334 High Street, S. E.,—or c/o Home 
Beneficial Assn., 907 7th Street, N. "W., "Washington, 
D. C. Defendant. 

Assignment of Errors 

Now comes "William H. Palmer, defendant herein, by his 
attorney Charles S. Rhyne and assigns as errors of the 
Municipal Court herein the following: 

1. The Municipal Court erred in ruling that the entire 
title to the note involved in this case was vested in Asso¬ 
ciates Discount Corp., a body corporate, plaintiff herein, 
in view of the indorsement on the note “for 4 payments, 
Signed Frank Small, Jr., by Frank Small, Jr.,” showing a 
partial assignment only. 

2. The Municipal Court erred in ruling that Associates 
Discount Corp., a body corporate, plaintiff herein, was not 
a mere assignee in view of the indorsement on the note 
aside from the words “for 4 payments.” 

3. The Municipal Court erred in ruling that the facts, 
circumstances and close business relationship revealed by 
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the affidavits and the bill of particulars in this case are in¬ 
sufficient to show that Associates Discount Corp., a body 
corporate, plaintiff herein, is a mere assignee subject to the 
admitted defenses of failure of consideration, breach of 
warranty, total recission, usury, violation of the so-called 
Loan Shark Act and fraudulent manipulation and collu¬ 
sion to deprive William H. Palmer, defendant herein, of 
these defenses by an attempted “straw-man” transfer of 
the note. 

(Signed) CHARLES S. RHYNE, 

Attorney for Defendant. 

8 CHARLES S. RHYNE 

Attorney 

730 Jackson Place, N. W. 

Washington, D. C. 

Service of a copy of the foregoing Assignment of Errors 
is hereby acknowledged this 10 day of June, 1940. 

(Signed) JOSEPH B. DANZANSKY, 
Attorney for Plaintiff 

9 United States of America, ss: 

The President of the United States, 

To the Honorable George C. Aukam, Judge of the Munici¬ 
pal Court of the District of Coluumbia, 

Greeting: 

Because in the record and proceedings, as also in the ren¬ 
dition of the judgment of a plea which is in the said Munic¬ 
ipal Court, before you, between Associates Discount Cor¬ 
poration, a Corporation, Plaintiff, and William H. Palmer, 
Defendant, No. B385,379, a manifest error hath happened, 
to the great damage of the said Defendant as by his com¬ 
plaint appears. We being willing that error, if any hath 
been, should be duly corrected, and full and speedy justice 
done to the parties aforesaid in this behalf, do command 
you, if judgment be therein given, that then, under your 
seal, distinctly and openly, you send the record and pro¬ 
ceedings aforesaid, with all things concerning the case, to 
the United States Court of Appeals for the District of Co- 
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lumbia, together with this writ, so that you have the same 
in the said Court of Appeals, at Washington, within 20 days 
from the settling of the bill of exceptions, or within such 
additional time after the expiration of the 20 days as the 
court below or a judge thereof for sufficient cause shall al¬ 
low: that the record and proceedings aforesaid being in¬ 
spected, the said Court of Appeals may cause further to be 
done therein to correct that error, what of right and ac¬ 
cording to the laws and customs of the United States should 
be done. 

Witness the Honorable Charles Evans Hughes, Chief 
Justice of the United States, the 5th day of June, in the 
vear of our Lord one thousand nine hundred and fortv. 

ftr * 

1 JOSEPH W. STEWART 

Clerk of the United States Court of 
Appeals for the District of Columbia. 

(Seal) 

Allowed bv 

HENRY W. EDGERTON, 

Associate Justice of the United States Court 
of Appeals for the District of Columbia. 

10 In the Municipal Court of the District of Columbia 

No. 385-379 

Associates Discount Corp.. A body corporate, Woodward 
Building, Washington, D. C., Plaintiff , 

vs. 

William IT. Palmer, 2334 High Street, S. E.,—or c/o Home 
Beneficial Assn., 907 7th Street, N. W., Washington, 
D. C. Defendant. 

Designation of Record 

The Clerk of the Municipal Court will please include the 
following in making up the transcript of record for appeal 
to the United States Court of Appeals of the District of 
Columbia in the above entitled case: 

1. Caption. 

2. Bill of Particulars and Affidavit of Merit of Associates 
Discount Corp., a body corporate. 

'3. Affidavit of Defense of William H. Palmer. 
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4. Minute Entry of Judgment for Plaintiff. 

5. Assignment of Errors. 

6. Writ of Error. 

7. This Designation of Record. 

(Signed) CHARLES S. RHYNE, 

Attorney for Defendant. 

CHARLES S. RHYNE 
Attorney 

730 Jackson Place, N. W. 

Washington, D. C. 

Service of a copy of the foregoing Designation of Record 
is hereby acknowledged this 10 day of June, 1940. 

(Signed) JOSEPH B. DANZANSKY 
Attorney for Plaintiff 
per JOS. LURIA 

11 Municipal Court of the District of Columbia 

United States of America, 

District of Columbia, ss: 

I, Blanche Neff, Clerk of the Municipal Court of the Dis¬ 
trict of Columbia, hereby certify the foregoing pages, num¬ 
bered from 1 to 10, both inclusive, to be a true and correct 
transcript of the record, according to direction of counsel 
herein filed, copy of which is made part of this transcript, 
in Cause, At Law, No. 385379, wherein the Associates Dis¬ 
count Corporation, a body corporate, is Plaintiff, and Wil¬ 
liam H. Palmer, is defendant, as the same that remains 
upon the files and of record in said Court. 

In Testimonv Whereof, I hereunto subscribe mv name 
and affix the seal of said Court, at the City of Washington, 
in said District, this 12th day of June, 19*40. 

BLANCHE NEFF, Clerk. 

(Seal) 

Endorsed on cover: No. 7701 Palmer, Plaintiff in Er¬ 
ror, vs. Associates Discount Corporation. United States 
Court of Appeals for the District of Columbia Filed Jun 
25 1940 Joseph W. Stewart, Clerk. 
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United States Court of Appeals for the 
District of Columbia 


April Term, 1940. 


No. 7701. 


WILLIAM H. PALMER, 

Plaintiff in Error, 
vs. 

ASSOCIATES DISCOUNT CORPORATION, a body 

corporate. 


BRIEF OF PLAINTIFF IN ERROR. 


Statement of Case. 

This is an appeal (upon writ of error issued by this 
court) (R. 9) from a judgment of the Municipal Court of 
the District of Columbia (R. 8) in favor of defendant in 
error, Associates Discount Corporation (hereinafter refer¬ 
red to as Associates), against plaintiff in error, William H. 
Palmer, (hereinafter referred to as Palmer). Associates 
brought suit against Palmer upon a promissory note (R. 3) 
given as part payment for a used automobile (R. 5) and re¬ 
covered judgment in the amount of $148.40, interest from 
date and costs, plus a $22.26 “attorney’s fee” (R. 8). There 
was no trial of the case in the Municipal Court, the case 
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being decided by presiding Judge George C. Aukam on the 
pleadings. 

Under the informal procedure of the Municipal Court, 
Associates began this suit without the filing of formal plead¬ 
ings by the filing of a Bill of Particulars at the top of 
which there is an Affidavit of Merit (R. 3). Attached to the 
Bill of Particulars was the note sued upon (R. 3) and all 
three of these papers have been photographed so that this 
Court will have the exact record before it which was before 
the Municipal Court (R. 3). 

The Bill of Particulars incorporates the note (the Affi¬ 
davit of Merit (R. 3) also refers to ‘‘said note being fully 
set forth in the Bill of Particulars’*) and shows that the 
note in the amount of $220.20 was given on August 12,1939, 
by Palmer to Frank Small, Jr. who in turn indorsed it on 
the back “for 4 payments, signed Frank Small, Jr. by 
Frank Small, Jr.** There is other printing on the back of 
said note in the form of 5 printed indorsements to Asso¬ 
ciates. The face of the note names Associates as Small’s 
agent to receive the payments due on the note. Associates 
in its Bill of Particulars after setting forth the note states 
that $71.80 was “Received from the sale of security” and 
sets forth the “Balance due” of $148.40 plus an “attorney’s 
fee” of $22.26 together with “interest" and “costs”. 

Palmer, in accordance with Rule 16, Sec. V of the Rides 
Regulating Practice Before The Municipal Court , filed an 
Affidavit of Defense to the “claim” of Associates as set 
forth in Associates’ Bill of Particulars. This Affidavit of 
Defense is set forth in full on pages 5-7 of the Record. The 


* See p. 6 infra where this rule is quoted, 
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Affidavit of Defense states that one Small sold Palmer a 
used Plymouth automobile on August 12, 1039 for $220.00. 
Small allowed Palmer a trade-in value of $65.00 on a Ford 
owned by Palmer, leaving a balance due of $155.00. Palmer 
signed papers calling for payment of $18.35 per month for 
twelve months or a total of $220.20 in all—the $65.20 repre¬ 
senting interest and finance charges on the balance of 
$155.00 owed by Palmer for the 12 month period (R. 5). The 
Plymouth, although warranted to lx? in good condition (R. 
5) was in fact worthless and returned to Small who ac¬ 
cepted its return (R. 7). Associates wrote Palmer de¬ 
manding payment of back installments on the E^ymouth 
and Palmer then told Associates the facts summarized here 
and detailed in his Affidavit of Defense (R. 5-7). Associates 
informed Palmer that he must pay the payments due on the 
Plymouth or Palmer’s credit would be ruined (R. 7). As¬ 
sociates then brought this suit, the Affidavit of Merit being 
dated November 14,1939 (R. 3). 

The facts set forth in the Affidavit of Defense are believed 
sufficient to raise legal conclusions and defenses of 11011 -own¬ 
ership of the note by Associates, failure of consideration, 
breach of warranty, recission of the contract, usury, 2 viola¬ 
tion of the so-called Loan Shark Act, 3 and notice of these 
defenses to Associates before it claimed ownership of the 
note for the first time by statements found in its printed 
form Affidavit of Merit filed in this suit (R. 3). 

Counsel for Associates made an oral motion for judg¬ 
ment on the ground that the Affidavit of Defense did not 
comply with Rule 16 of the Rules Regulating Practice Be¬ 
fore The Municipal Court , Sec. 1 (set forth in full p. 6 


3 See p. 29 infra where statute is quoted. 

3 See p. 29 infra where statute is quoted. 
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infra). Counsel for Palmer made an oral motion for judg¬ 
ment on the ground that Associates' Bill of Particulars re¬ 
veals that Associates does not own the note sued upon and 
that said note and the Affidavit of Defense reveal that Asso¬ 
ciates is not a holder in due course, so all the defenses, ad¬ 
mitted to be true by Associates’ motion, are good against 
Associates. After argument of counsel, Judge Aukam took 
the case under advisement and exactly one month later 
granted Associates' Motion for Judgment. As stated to the 
Municipal Court and in the Petition for a Writ of Error 
tiled in this Court, counsel for Palmer was forced to decline 
the Municipal Court's offer of leave to tile a substituted 
Affidavit of Defense because every fact (conclusions from 
these facts being omitted) known to Palmer has already 
been fully and specifically set for Si in his Affidavit of De¬ 
fense (R. 5-7). 


Questions Raised and Errors Relied Upon. 

The ultimate questions for decision by this Court are: (1) 
Does the Bill of Particulars state a “claim" entitling Asso¬ 
ciates to a judgment against Palmer? and (2) Does the Af¬ 
fidavit of Defense state a defense to the “claim" set forth 
in Associates’ Bill of Particulars? In deciding these ques¬ 
tions the Municipal Court committed the following errors 
all 6f which are relied upon by Palmer in this Court: 

1. The Municipal Court erred in ruling that the entire 
title to the note involved in this case was vested in Asso¬ 
ciates in view of the indorsement on the note “for 4 pay¬ 
ments, Signed Frank Small, Jr., by Frank Small, Jr.," 
showing a partial assignment only. 


m 

0 

2. The Municipal Court erred in ruling that Associates 
was not a mere assignee in view of the printed indorsement 
on the note aside from the words “for 4 payments.” 

3. The Municipal Court erred in ruling that the facts, 
circumstances and close business relationship revealed by 
the affidavits and Bill of Particulars in tins case are insuf¬ 
ficient to show that Associates is a mere assignee subject to 
the admitted defenses of failure of consideration, breach of 
warranty, total recission, usury, violation of the so-called 
Loan iShark Act and fraudulent manipulation and collusion 
to deprive Palmer of these defenses by an attempted 
“straw-man” transfer of the note. 


Argument. 

Before taking up in order the specific assignments of 
error it is well to refer to the provisions of the Rules Regu¬ 
lating Practice Before The Municipal Court of the District 
of Columbia under 'which this Class B case was filed and con¬ 
sidered below. Since there was no trial the rules relating 
to Bills of Particulars, Affidavits of Merit, and Affidavits 
of Defense are controlling in the instant case. Rule 2, 
Sec. 3 provides in part as follows: 

4 ‘In cases of Class B, no formal pleadings shall be re¬ 
quired, but such suits shall be filed by delivery to the 
Clerk of a Bill of Particulars, together with a copy 
thereof for each defendant, which Bill of Particulars, 
if the suit be upon a contract, express or implied, shall 
consist of an itemized statement of the account, or of 
the nature of the demand, or, if the suit be for a tort, 
shall consist of a brief statement of the nature of the 
tort, and such further information as will reasonably 



6 


inform the defendant of the nature of the ease he is 
called upon to defend. If any Bill of Particulars be 
held by the Court to be insufficient, leave may be grant¬ 
ed to amend the same. In no case shall fads stated in 
an Affidavit of Merit serve as a Bill of Part and ar S'' 
(Italics supplied.) 


It is evident that since this is a Class B ease the whole 
“claim” of Associates must be contained in its Bill of Par¬ 
ticulars as the rule emphasizes the fact that “In no case 
shall facts stated in an Affidavit of Merit serve as a Bill of 
Particulars”. Associates did tile an Affidavit of Merit in 
this case and Rule 16, Sec. 1 explaining the effect of such an 
affidavit and the duty thereby cast upon Palmer is as fol¬ 
lows : 


“In any action arising ex contractu, if the plaintiff 
or his agent shall have filed, at the time of bringing his 
action, an affidavit setting out distinctly his cause of 
action, and the sum he claims to be due, exclusive of all 
set-offs and just grounds of defense, and the defendant 
shall have been served with a copy of said affidavit and 
in Class A suits with a copy of the declaration and affi¬ 
davit, the plaintiff shall be entitled to a judgment for 
the amount so claimed, with interest and costs, unless 
the defendant or his agent shall file on the return day 
of the summons or such additional time as shall be fix¬ 
ed by the court, an affidavit of defense, denying the 
right of the plaintiff as to the whole or some specified 
part of his cloim and specifically stating also, in precise 
and distinct terms, the grounds of his defense, which 
must be such as would, if true, he sufficient to defeat the 
plaintiff's claim in whole or in part.” (Italics sup¬ 
plied.) 


The only function of Associates’ Affidavit of Merit is to 
force Palmer to file an Affidavit of Defense or allow judg¬ 
ment to go by default. 
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In considering whether Associates stated a “claim” 
against Palmer and in considering whether Palmer’s Affi¬ 
davit of Defense answers this “claim” it is clear that un¬ 
der the Rules just quoted Palmer’s Affidavit of Defense 
must answer the facts stated in Associates’ Bill of Par¬ 
ticulars, not the statements found in Associates’ Affidavit 
of Merit. 

As an illustration of the importance of these Rules the 
attention of the Court is called to Associates’ Bill of Par¬ 
ticulars which sets forth the note sued upon and allows the 
note to speak for itself as to the person who owms said note 
and as to the relationship between the payee of the note, 
Frank Small, Jr. and Associates, but in its printed form 
Affidavit of Merit, however, Associates claims to be a holder 
of the note rather than the collection agent or owner of a 
four payment interest in said note as set forth in the very 
words of the note as incorporated in both the Bill of Par¬ 
ticulars and the Affidavit of Merit. Since the note with its 
“written” indorsement “for 4 payments” is set forth in 
the Affidavit of Merit it would seem that such a “written” 
statement should control over the printed form’s state¬ 
ment that Associates is the “holder” of the note. In Asso¬ 
ciates’ Affidavit of Merit it says the note bears 6% interest, 
but an examination of the note reveals this to be in error 
(R, 3). 

The oral motion made on behalf of Palmer and referred 
to supra , p. 4, was in the nature of a motion to dismiss 
and therefore required the Court to determine the legal 
right of Associates to recover without regard to the facts 
stated in Palmer’s Affidavit of Defense. This oral motion 
was a proper one under the informal procedure of the 
Municipal Court, and the Motion for Judgment on behalf of 
Associates which was granted was an oral motion (R. 8). 





8 


1. The Municipal Court erred in ruling that the entire 
title to the note involved in this case was vested in Asso¬ 
ciates in view of the indorsement ‘'for 4 payments, signed 
Frank Small, Jr., by Frank Small, Jr.,” showing a partial 
assignment only. 

Title 22, “Negotiable Instruments,” of the D. C. Code 
provides in part as follows: 

§18. “ ('oustnation Where Instrument Is Ambigu¬ 
ous. —Where the language of the instrument is ambigu¬ 
ous, or there are any omissions therein, the following 
rules of construction apply: 

* * # * • 

“Fourth. Where there is a conflict between the 
written and the printed provisions of the instrument, 
the written provisions prevail.” 

<**••• 

§43. “Indorsement Musi Be of Entire Instrument. 
—The indorsement must be an indorsement of the en¬ 
tire instrument. An indorsement which purports to 
transfer to the indorsee a part only of the amount pay¬ 
able, or which purports to transfer the instrument to 
two or more indorsees severally, does not operate as a 
negotiation of the instrument; but where the instru¬ 
ment has been paid in part it may be indorsed as to the 
residue. ’ ’ 


Applying the statutory provisions just quoted to the in¬ 
stant case, we find on the back, or reverse side, of the note 
sued on by Associates the “written” provision “for 4 pay¬ 
ments” which under the statute controls over the words 
printed on the note because of the ambiguous character of 
the indorsement (§18 quoted above). Therefore, Asso¬ 
ciates does not own the entire note and has no right to re¬ 
cover on it. This fatal defect in the Bill of Particulars of 
Associates was called to the attention of the Municipal 
Court by a proper oral motion on behalf of Palmer for 
judgment in his favor. It is respectfully submitted that the 


9 


Municipal Court committed error in failing to follow the 
above quoted language of the Code and grant this motion. 

When one examines the indorsement on the note it Is 
clear that the words “for 4 payments” do not continue any 
thought or sentence found expressed in the printed indorse¬ 
ments thereon. The words “for 4 payments” stand alone 
as a separate independent statement of Small, the payee of 
the note—in fact the statement “for 4 payments” is the 
only statement of Small’s on the note. The other state¬ 
ments are printed form indorsements evidently printed on 
the note by Associates. Rule 2, Sec. 3 of the Rules of the 
Municipal Court provides that “In no case shall facts 
stated in an Affidavit of Merit serve as a Bill of Particu¬ 
lars”, so it is clear that the claim of being a holder in due 
course set forth in Associates’ Affidavit of Merit cannot add 
to the facts in the Bill of Particulars in this case. Asso¬ 
ciates must recover or lose on the “facts” set forth in its 
Bill of Particulars and such “facts” alone. The “facts” 
set forth in the Bill of Particulars are the note itself, the 
credit thereon from sale of the car and a claim for an at¬ 
torney’s fee, costs and interest. The chief “facts” in the 
Bill of Particulars are found in the words of the note. When 
one examines the note one finds that it was given to Small, 
then Small wrote on it “for 4 payments” and signed his 
name. It is also clear that by these words “for 4 pay¬ 
ments” Small intended to give Associates a four payment 
interest in the note while reserving the balance to himself. 
Such a construction seems to be the only proper one to give 
to the indorsement. The note together with the indorse¬ 
ment thereon “for 4 payments” is also incorporated in the 
Affidavit of Merit. If it is believed to be proper (and Pal¬ 
mer does not so believe) to consider claims made in the Affi¬ 
davit of Merit one finds that in its Affidavit of Merit Asso- 
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dates claimed in the printed form part of said Affidavit 
to be a “holder” of the note. Yet Associates went further 
and incorporated the note in its Affidavit of Merit with the 
“written” indorsement “for 4 payments”. The written 
statements in the Affidavit should certainly control over 
statements in a printed form; so even in its Affidavit of 
Merit Associates by its own pleading admits that it has only 
a four payment interest in the note. Having failed to fol¬ 
low the mandate of the Code (§43 supra) the Municipal 
Court committed error in allowing the owner of a four pay¬ 
ment interest in a twelve payment note to recover the full 
amount of the note. 

A note merges in a judgment only when the real owner of 
the entire note recovers thereon. In this case since the note 
shows Small still owns an eight payment interest therein 
there is no reason why Small cannot sue Palmer to recover 
such eight payments. Palmer would have all the defenses 
against Small which are set forth in his Affidavit of De¬ 
fense, that is true, but prior recovery by Associates of such 
eight payments would be no defense because on the face of 
the indorsement it is clear that Associates does not own the 
right to these eight payments. Small reserved the right to 
collect these eight payments to himself. 

The reason for the statutory provision is to prevent the 
maker of a note from being subjected to two suits. In 
Alim v. Foer , 4 this reasoning is followed in denying an 
individual the right to recover on a note payable to his 
company. The defendant contended that the individual 
could not recover as he did not own the note. The Court 
in that case said: 

“This defense is a well-recognized one for the pro- 

i tection of the defendant against another suit by the 

‘59 App. D. C. 303. 304. 40 F. (2d) 815 (1930). 



11 


real owner of the note, since a plea of former recovery 
by another would be no bar to a suit by the owner.” 

Tn Kciscl v. Bladock , 5 and Wright v. Shoenhair 6 the 
Courts held that the owner of a part interest in a note 
could not recover thereon. Most states like the District of 
Columbia have adopted the Uniform Negotiable Instru¬ 
ments Act and few cases have arisen on partial transfer 
of notes. 7 It seems that with the uniform prohibition as 
quoted above from §43 of the D. C. Code, few such trans¬ 
fers are made or, if made, owners of a part interest in 
notes have not sued to recover on such interest. 

Upon the facts and the statutory provisions applicable 
thereto it is most earnestly contended that the Municipal 
Court erred in allowing Associates, the owner of a four 
payment interest in the note, to recover judgment on the 
note. 

2. The Municipal Court erred in ruling that Associates 
was not a mere assignee in view of the indorsement on the 
note aside from the words *‘for 4 payments.” 

In the first part of this argument the absolute defense 
of partial ownership is raised. While it seems that the in- 

3 55 Okla, 487, 154 P. 1194, L. R. A. 1616 D, 632 (1916). The indorsement 
of a $2000. note read, “Oklahoma City, November 16, 1910. On payment of 
within note and interest Mrs. Nancy E. Baldock is to receive $1,530.00 and 
interest from date at 6 per cent. Pay to F. H. Skirvin or order. N. E. Bal¬ 
dock.” 

*100 Cal. App. 163, 280 P. 174 (1929). The indorsement in question on a 
$14,049.87 note read “I hereby assign a $6,000. interest, in the within note to 
Peter Hopley.” 

* See “Construction and Application of Provision of Negotiable Instruments 
Law in Respect to Indorsements which Purport to Transfer only Part of 
Amount Payable,” 63 A. L. R. 499, 8 Am. Jur. 46, I 309, and 10 C. J. S. 687, 
§ 197. See also In Re Philpott's Estate, infra note 14. 
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terp rotation of the “for 4 payments 1 ” indorsement set forth 
in the first part of this argument is the correct one and 
requires reversal of the judgment in favor of Associates, 
it is believed well to point out other defenses urged before 
the Municipal Court and to indicate the other errors com¬ 
mitted by the Municipal Court in overruling such additional 
defenses and in giving judgment for Associates. 

There are five printed indorsements on the note. The 
first indorsement is labeled “(without recourse)”. It will 
be noted that in making the copy of the note filed with its 
Bill of Particulars and Affidavit of Merit, Associates start¬ 
ed to fill out the first indorsement and put in the letters 
“Fra.” The copy of the note photographed for this record 
is the copy Associates had the United States Marshal serve 
upon Palmer when it filed the suit below. After the Clerk 
of the Municipal Court certified the record to this Court 
and certified this note as being an exact copy of the original, 
counsel for Palmer found that the original note which was 
filed did not conform to this copy. With the consent of 
counsel for Associates the original note was also photo¬ 
graphed and has been stapled onto page 2 of the Record. 
The first printed indorsement on the original has been filled 
out to read Signed “Frank Small, Jr.” by “Frank Small, 
Jr.”, and written underneath Small’s name is the word 
“owner”, and this indorsement is then crossed out. The 
minute entries set forth on page 8 of the record show that 
Judge Aukain made the entry “note filed” before he made 
the minute entry of judgment for Associates. Judge Au- 
kam, therefore, examined the original note before he en¬ 
tered the judgment and this original note was the basis of 
the judgment rendered. 

The second printed indorsement on the note is denom¬ 
inated “ (Full Recourse).” No use of this printed indorse- 
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ment was made. The third printed indorsement on the 
note is denominated “(Full Repurchase)”, and no use of 
this printed indorsement was made. The fourth printed 
indorsement on the note is denominated “ (Partial Repur¬ 
chase) ” and a blank space in this indorsement has been fill¬ 
ed in with the figures “20.00”. Below the fourth printed 
indorsement are the words already referred to in part one 
of this brief “for 4 payments” followed by the words 
signed “Frank Small, Jr.”, By “Frank Small, Jr.” Un¬ 
derneath the signature of Small on the original note is the 
word “Owner”. Small must therefore have intended to 
designate himself as still being “owner” of the note. A 
fact which further indicates that all Associates was entitled 
to is four payments of the amount due “owner” Small. 
The fifth printed indorsement is denominated “(Limited 
Repurchase) ” and was not used by Small. 

Examining the note in an effort to determine what the 
payee, Frank Small, Jr., intended to do with it, one can 
hardly escape a conviction that Small’s most clearly ex¬ 
pressed intent was to transfer only a four payment inter¬ 
est in the note to Associates. It is clear also that Small 
first adopted, then deliberately discarded, the first printed 
indorsement so he did not intend to transfer the note by 
a simple “without recourse” indorsement. Going on down 
the note to the fourth printed indorsement one finds that 
aside from the words “for 4 payments” Small, or some 
other person, has inserted “20.00” in the blank space. Did 
Small insert this “20.00” and if so, did he intend by such 
act to adopt the printed part of the fourth indorsement? 
Immediately below the figures “20.00” one finds that Small 
inserted the words “for 4 payments” as an independent 
idea suggesting that the latter has no connection with the 
printed indorsement or the figures “20.00”. 
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Assuming for the purposes of argument that Small did 
adopt the fourth printed indorsement and disregarding the 
words “for 4 payments” it is still believed that this in¬ 
dorsement makes Associates a mere assignee, subject to all 
defenses Palmer has against Small. The wording of the 
fourth printed indorsement is unusual and personal to 
Small and Associates. Ordinary buyers of commercial pa¬ 
per would not take such an instrument under the indorse¬ 
ment and all it implies. The indorsement reveals a contin¬ 
uous and close business relationship between Small and 
Associates—so close they know all about the contract re¬ 
ferred to in the indorsement as being “executed concur- 
rentlv with this note”. Small and Associates understand 
the effect of the election provision allowing Small to pay 
for the car or pay $20.00 to be relieved of such obligation. 
In Key v. Polk s the close business relationship between the 
holder of a note and the payee was held to impute knowl¬ 
edge to the holder that the consideration for the note had 
failed. The same rule should apply in the instant case. 

This fourth printed indorsement also provides for a trans¬ 
fer “without recourse, excepting * * # ” so it is not strictly 
a without recourse” indorsement. A simple indorsement 
“without recourse” is not sufficient to put the indorsee on 
notice of a defect in the note, 0 yet it has been said “we do not 
doubt such an indorsement might aid in creating such a sus¬ 
picion, and would put the assignee on inquiry.” 10 And in 
the instant case where we do not have in the fourth printed 
indorsement a strict “without recourse” indorsement it 

*61 App. D. C. 382, 63 F. (2d) 358 (1933). See also O'Toole v. Lantson, 
41 App. D. C. 276. 290 (1914). 

*The cases are collected in “Indorsement Without Recourse as Affecting 
Character of Indorsee or Subsequent Holder as Holder in Due Course,” 77 
A. L. R. 487. 

” See dictum in Stevenson v. O'Neil. 71 Ill. 314. 315 (1874). 
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would seem that one taking the note would be subject to a 
stricter rule of inquiry. 

So, too, the fact that an executory consideration or condi¬ 
tional sales contract is revealed by the note is not of itself 
sufficient to impute bad faith or notice to Associates, 11 but 
knowledge of such contract is another fact in the chain of 
circumstances linking Small and Associates so closely as to 
rebut the claim of “innocence” on the part of Associates. 

It is, therefore, most respectfully submitted that aside 
from all other considerations the fourth printed indorse¬ 
ment on the note, if found (contrary to Palmer’s conten¬ 
tions) to have been adopted by Small, at the most would 
only constitute Associates a mere assignee of the note sub¬ 
ject to all of the defenses of Palmer against Small. 

3. The Municipal Court erred in ruling that the facts, 
circumstances and close business relationship revealed by 
the affidavits and the Bill of Particulars in this case ares 
insufficient to show that Associates is a mere assigned 
subject to the admitted defenses of failure of considera¬ 
tion, breach of warranty, total recission of the contract, 
usury, violation of the so-called “Loan Shark A(ft" and 
fraudulent manipulation and collusion to deprive Palmer 
of these defenses by an attempted “straw-man" transfer 
of the note. 

Palmer does not desire to burden this Court with unnec¬ 
essary arguments and -while believing that he has already 
clearly demonstrated that the ruling of the Municipal Court 

” See Thai v. Credit Alliance Corp., 64 App. D. C. 328, 78 F. (2d) 212, 100 
A. L. R. 1354 (1935) cert. den. 296 U. S. 598. 56 Sup. Ct. 1114. 80 L. Ed. 423 
(1935). Klingstein v. Thomas Circle Cafe, 68 App. D. C. 5, 92 F. (2d) 554 
(1937). 
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was erroneous yet there are other points argued before the 
Municipal Court which he feels this Court might like to 
consider and in this section these points are raised and au¬ 
thorities are cited in support of Palmer’s contentions. 

In the first two sections of this argument are considered 
the indorsements on the back of the note. In this section are 
combined all the facts and circumstances shown by the affi¬ 
davits and the Bill of Particulars herein in order to show 
that these facts and circumstances, when viewed in their 
most favorable light to Palmer, do rebut the prime, facie 
presumption set up by the Code 12 that Associates is a hold¬ 
er in due course and in addition show collusion and fraud 
on the part of Small and Associates to carry out a ‘‘straw- 
man" transfer of the note in an attempt to deprive Palmer 
of his defenses. 


The task of Palmer in this case is clearly stated in the 
following: 

“It is ordinarily to be expected, in these cases, that 
the purchaser will testify to his good faith and want of 
notice, and that defendant is compelled to rely upon 
circumstantial evidence to rebut such showing. Whether 
plaintiff has sufficiently satisfied the burden resting 
upon him and made good his claim to be an innocent 
purchaser is therefore a question for the jury, save 
in those instances where the testimony is not only con¬ 
sistent with the good faith of such purchase, but is such 
that no fair-minded person can draw any other infer¬ 
ence therefrom. A categorical denial of notice or 
knowledge is something which in many, if not in most, 
instances cannot be opposed by direct proof; and the 
credibility of the witnesses, their interest in the case, 
the reasonableness or unreasonableness of their state¬ 
ments, the time, place, and manner of the transaction, 
its conformity to or its departure from the ordinary 


” Title 22. D. C. Code. §79. 
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methods of business, and all the other facts and circum¬ 
stances which, though of slight moment in themselves, 
yet, when taken together, give character and color to 
the purchase under inquiry, constitute a showing which 
the Court cannot properly pass upon as a matter of 
law. 

Observing this principle it has frequently been held 
that a denial of notice by the purchaser, though he 
be uncontradicted by any other witness, is not sufficient 
to justify a directed verdict in his favor * * * Uncontra¬ 
dicted evidence is not sufficient to command a directed 
verdict where the inferences to be drawn from all the 
circumstances are open to different conclusions by rea¬ 
sonable men.” 13 


The foregoing is quoted from a case involving a suit on a 
promissory note given in part payment for land in which the 
defense was that the note was obtained by fraud as to the 
value of the land. A directed verdict for the holder was 
reversed as under the circumstances she could have known 
of the fraud so the question of her “innocence” should have 
been submitted to the jury. As in the instant case the 
holder was closely associated with the person who actually 
perpetrated the fraud. 

Since there was no trial in this case the facts and cir¬ 
cumstances showing or imputing notice and bad faith 
must be found in statements in the Bill of Particulars and 
the Affidavit of Defense filed herein. 

If Associates' Bill of Particulars in itself sets forth facts 
showing notice there is no necessity of considering the 
statements as to notice found in the Affidavit of Defense. 
The facts shown in the Bill of Particulars will therefore be 
first considered, to be followed by analysis of the facts on 
notice in the Affidavit of Defense. 

12 Arnd V. Aylesworth, 145 Iowa 185. 190, 123 N. W. 1000, 29 L. R. A. (N. 
S.) 638 (1909). 
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The facts with reference to the indorsement “for 4 pay¬ 
ments’’ have already been fully considered in part one of 
this argument. The importance of that indorsement here 
is that it would in itself put Associates on notice of a defect 
in its claim to the entire note. The words “for 4 pay¬ 
ments” stand out clearly on the note because they are 
“written” thereon as a thought apart from all others. As¬ 
sociates must have examined the indorsement if it really 
did give Small “value” for the note and did therefore have 
notice of a defect in its title. In the case of In Re Phil- 
pott Estate , 14 the Court held that the statement on a note 
that it was payable in “four ...” was sufficient notice of 
a defect in the note to prevent the transferee from becom¬ 
ing a holder in due course and a directed verdict for the 
holder was reversed. The same rule should apply in the 
instant case. 

The facts with reference to the close and unusual busi¬ 
ness relationship shown by the fourth printed indorsement 
and the possibility that Small may have intended to adopt 
that indorsement are considered in the second part of this 
argument. The close business relationship revealed by 
that indorsement is important here as it supports the con¬ 
tention of Palmer that Associates knew of Palmer’s de¬ 
fenses against Small before Associates acquired the note. 

The face of the note contains very strong evidence rela¬ 
tive to the question of notice. The note provides that pay¬ 
ments thereon are payable “at the office of Associates Dis¬ 
count Corporation” with Associates name in the largest 
type found on the face of the note. Here is again confirmed 
the close business relationship between Small and Asso¬ 
ciates. Associates is to collect the money due on the note 
each month for Small. 

”169 Iowa. S55, 151 N. W. 825, Ann. Cas. 1917B, 839 (1915)—Second appeal 
on another point 164 X. W. 167 (1917—no official Iowa report). 
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An examination of the entire note reveals that it-is evi¬ 
dently a printed form used by Small and Associates in their 
joint enterprise of automobile financing. Associates starts 
out as collection agent for Small and if at any time it suits 
their fancy to change Associates ’ relationship there are five 
printed forms on the back of the note—all having Asso¬ 
ciates name in bold face type—for the convenience of Small 
and Associates. The only indorsement which takes Small 
entirely out of the picture is the first one denominated 
“ (without recourse).” In the instant case, however, Small 
chose to stay in the picture because after first adopting the 
“without recourse” indorsement he struck it out and in¬ 
serted the “for 4 payments” indorsement. 

Turning to the Affidavit of Defense Palmer wants first 
to call the Court’s attention to the rule consistently laid 
down by this Court in many cases that in considering a 
motion 'for judgment on the ground that the Affidavit of 
Defense does not state facts sufficient to defeat a plaintiff’s 
claim, the defendant is entitled to have all the facts (both 
those in Plaintiff’s claim and in the Affidavit of Defense) 
considered in the light most favorable to his side of the 
case and further that the defendant is entitled to have all 
reasonable inferences from the facts decided in his favor. 

“The rule must be recognized which requires every 
intendment to be made at this point in favor of the 
defendant, and that his affidavit should be construed 
with all reasonable liberality in his favor . . ..” 15 

“As we have many times suggested, the object of the 
73rd rule is to promote justice by preventing, so far as 
possible, fictitious defenses. It was, of course, never 
intended as a substitute for a trial. If, therefore, the 
Court, upon reading an affidavit of defense, is con- 
vinced that it has been made in good faith, and that a 

a Meyers v. Davis. 13 App. D. C. 361. 367 (1898).' See also: Dick v. Jullien, 
51 App. D. C. 355, 358, 279 F. 993 (1922); and Wells v. Alropa Corp., 65 App. 
D. C. 281. 283. 82 F. (2d) 887. (1936). 
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doubt exists as to the right of the plaintiff to recover, 
summary judgment ought not to be entered. . . . 
Tested by the foregoing rule we think the present affi¬ 
davit clearly sufficient. All facts within the knowledge 
of the defendant are clearly and fully averred. These 
facts, as previously suggested, if sustained by proof, 
constitute a good defense as against the original payee 
of the note.” 16 

The Affidavit of Defense after setting forth the facts be¬ 
lieved to show usury, violation of the Loan Shark Act, 
failure of consideration, breach of warranty, and return of 
the automobile for which the note was given to Small and 
Small’s acceptance of its return, states as follows: 

“That the defendant then received from Associates 
Discount Corporation, a body corporate, Plaintiff here¬ 
in, a letter demanding payment of back installment 
payments on said Plymouth. The defendant then did 
call at the Associates Discount Corporation office and 
stated the facts set forth in this affidavit. The agent 
of the said plaintiff did inform defendant that the pay¬ 
ments on said Plymouth must be paid or the defend¬ 
ant’s credit would be ruined. 

“Wherefore and by reason of the premises this de¬ 
fendant denies liability of any kind or nature whatso¬ 
ever to said plaintiff” (R. 7). 

The above quoted facts show the only direct notice by 
Palmer to Associates of his defenses against Small. One 
important question is whether at the time of such notice 
Associates had already acquired the note from Small. As¬ 
sociates and Small have been most careful not to date the 
indorsement and Associates in its Bill of Particulars and 
Affidavit of Merit most carefully refrains from telling when 
they claim to have acquired their interest in the note. One 
slip as to time and the scheme of Associates and Small 
would most certainly fail so their arrangement attempts 
to avoid this possibility. If Palmer had notified Associates 

* Codington v. Standard Bank, 40 App. D. C. 409. 411 (1913). 
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the same day he signed the note and contract the “story” 
of Associates as to its “innocence” and as to having al¬ 
ready acquired the note would be about the same. This 
question of time is, of course, important only if the in¬ 
dorsement “for 4 payments” is not given full effect under 
the Code provisions set forth at page 8 supra. 

Assuming for the purposes of argument that the time of 
the claimed transfer from Small to Associates is important, 
then what can one infer from the above quoted part of the 
Affidavit of Defense? It seems clear that at least two pay¬ 
ments were overdue as Associates’ agent wrote to Palmer 
demanding “payments” on the Plymouth. The car had 
been sold August 12, 1939, (R. 5), the first payment was 
due September 12, 1939, (R. 3) and the second payment 
was due October 12, 1939. The Affidavit of Merit of As¬ 
sociates (R. 3) is dated November 14, 1939. The quoted 
facts certainly lend themselves to an inference that Asso¬ 
ciates wrote Palmer in its capacity as collection agent for 
Small rather than under a claim of ownership of the note. 
It will be recalled that the note provides that all payments 
shall be made “at the office of Associates Discount Corpo¬ 
ration at Washington, D. C.” Associates was merely per¬ 
forming its collecting duty when it wrote to Palmer. If 
Associates had claimed to be an innocent purchaser of the 
note without notice of Palmer’s defenses one cannot escape 
the fact that Associates’ agent would have been quick to 
tell Palmer so when Palmer was in Associates’ office and 
would not have told Palmer simply that “payments on 
said Plymouth must be paid or the defendant’s credit would 
be ruined.” In the case of Codington v. Standard Bank 
the Court said in part: 

“That the plaintiff bank should have failed to demand 
interest on this note until recently: that it should have 
deferred bringing suit thereon for three years; that it 


22 


should have exacted security from the original payee, 
are circumstances which, unexplained, tend to support 
the averment of the defendant that it did not acquire 
the note without notice of his defenses.” 17 

This indicates that circumstances have been considered 

i 

sufficient to rebut the claim of a holder that he took without 
notice of defenses. The reference to ruining of the credit 
of Palmer emphasizes that Associates was still acting mere¬ 
ly as a collection agent for Small when its agent had the 
interview with Palmer. 

Palmer returned the car to Small for the final time less 
than 14 days from August 12, so Small had the car in his pos¬ 
session for at least 40 days before Palmer was in the office 
of Associates in response to their demand that he pay the 
“back installments on said Plymouth" (R. 7) as Palmer 
would not owe “payments” until after October 12, 1939. 
Is it reasonable to assume that during this more than 
40-day period Small and Associates with their close busi¬ 
ness relations, did not discuss Palmer's return of the car 
to Small? Also it would appear that the Plymouth had not 
been sold at the time Palmer was in Associates' office, for 
Associates' agent would not have demanded payments on a 
car already sold to another person. The Plymouth sold to 
Palmer for $220. on August 12, 1939 by Small must have 
been sold before November 14,1939, the date on Associates* 
Affidavit of Merit (R. 3) for $71.80 as this amount of $71.80 
is listed as received from sale of “security”. 

It is most respectfully submitted that from the facts 
shown on the Bill of Particulars, and the Affidavit of De¬ 
fense, Associates not only took its interest in this note with 
full notice of Palmer’s defenses and in bad faith in a col- 


w Cited supra note 16. page 412. 
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lusive and fraudulent attempt to cut off these defenses of 
Palmer by an attempted “straw-man** transfer of the note, 
but the whole transaction is all fixed up to enable Associates 
and Small to get rid of worthless automobiles to people 
like Palmer and then under a claim of “innocence” on the 
part of Associates make Palmer pay anyway. This was 
surely a profitable transaction for Small and Associates. 
Small sold the Plymouth to Painier for $220.00, allowed 
Palmer $65. for the Ford he traded in and then promptly 
tacked on $65.20 finance charge nullifying the trade-in al¬ 
lowance. Palmer hardlv used the Plymouth, driving it 
less than 200 miles and for most of the approximately 14 
days before Palmer returned the Plymouth to Small as 
worthless it was in Small’s shop for repairs (R. 5-7). Yet 
Associates in its judgment received interest at its high rate 
for a full twelve month period, which period had not ex¬ 
pired at the date of the judgment herein (February 12, 
1940) as the twelve month period is not up until August 12, 
1940. Even though the interest had already been computed 
in the monthly payments, yet in its Affidavit of Merit As¬ 
sociates says the note bears u 6 f /< ” interest (R. 3). Some¬ 
time before November 14, 1939, either Small or Associates 
sold (?) the Plymouth to someone for $71.80 (R. 3). This 
price of $71.80 confirms Palmer's judgment that the Ply¬ 
mouth was worthless as it would hardly depreciate from a 
value of $220.00 to $71.80 in three months time in a case 
where as here it was hardlv used at all. 


Palmer relies upon the following cases as being similar 
in their factual situations to the instant case and states that 
no case has been located which is strictly and directly the 
same in all of its facts to the instant case. The principles 
of law in the following cases are believed, however, to be 
applicable to the facts in the instant case. 
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In O’Toole v. Lamson 1S the Court found that close re¬ 
lationship in a business way was sufficient to impute no¬ 
tice. The Court said in part: 

“It will be remembered that Mr. Anderson, who in¬ 
terested the note broker, M r. Lamson, in this note, tes¬ 
tified that he was ‘running the office for Mr. Lamson at 
the time,—at least the company was’; that he, Ander¬ 
son, made arrangements with Lamson to negotiate the 
note. The relations of Mr. Lamson and Mr. Anderson, 
therefore, were such that any information possessed 
by Anderson concerning the circumstances surrounding 
the execution of this note would naturally have been im¬ 
parted to Lamson. Mr. Faris had already pur¬ 
chased several notes through Mr. Lamson, and it is 
apparent from their testimony they were well ac¬ 
quainted.” 


In Commercial Credit Co. r. Childs,™ a suit in replevin 
was filed by Commercial Credit Co. to recover a Dodge au¬ 
tomobile sold to Childs by Arkansas Motors, Inc. There 
was a judgment for defendant and the plaintiff appeals. 
The Court in affirming the judgment said in part (at p. 261): 

“The proof admitted in the instant case was to the 
effect that a Mr. Howell, the salesman of the Arkansas 
Motors, Inc*., represented to appellee that the car he 
purchased was of the value of $547 and that the same 
had been thoroughly overhauled and every part put 
in brand new and said that the car had the same guar¬ 
antee as a brand new car. We think this testimony 
clearly admissible under the rule of evidence an- 
, nounced above and was sufficient to prove that appel¬ 
lee was induced to buy the car and sign the note and 
contract through fraud and misrepresentations con¬ 
cerning its value and its condition. 

“The testimonv stronglv tends to show that the auto- 
mobile was almost worthless and that on account of some 
defect it would not start and would choke down, even 

”41 App. D. C. 276. 290 (1914). 

" 137 S. W. (2<1) 260 (Ark. Feb. 26, 1940). 
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after the Arkansas Motors, Inc., attempted to repair 
it many times. 

* # # # * 

“Appellant also contends that it was an innocent 
purchaser of the note and contract before maturity 
and was entitled to take the automobile under the terms 
of the contract upon the failure of appellee to pay 
any one or more of the monthly installments of $26. 
and to sell same and apply the proceeds from the sale 
to the balance due it on the note and contract. 

“The note and contract are attached and constitute 
one instrument covering; an agreement of the sale and 
purchase of the automobile in question. The instru¬ 
ment contains many provisions and conditions and 
there appears on the back of the contract and attached 
note a printed assignment to the Commercial Credit 
Co., appellant herein, signed by the seller, the Arkansas 
Motors, Inc. The note, contract and assignment were 
all executed and signed the same day. The instrument 
was prepared and delivered to the Arkansas Motors, 
Inc., by appellant to be used by it in the sale and pur¬ 
chase of cars. Appellant financed the deal. 

“We think appellant was so closely connected with 
the entire transaction or with the deal that it can not be 
heard to say that it, in good faith, was an innocent pur¬ 
chaser of the instrument for value before maturity. It 
financed the deal, prepared the instrument, and on the 
day it was executed took an assignment of it from the 
Arkansas Motors, Inc. Even before it was executed 
it prepared the written assignment thereon to itself. 
Rather than being a purchaser of the instrument after 
its execution it was to all intents and purposes a party 
to the agreement and instrument from the beginning. 
To say the least of it, it put the Arkansas Motors, Inc., 
in the position to procure appellee’s signature to the 
instrument through fraudulent misrepresentation as 
to the value and condition of the automobile it was 
selling to appellee * * * 

• • • • * 

“It is unnecessary to decide whether the instrument 
in question was negotiable under our negotiable instru¬ 
ment act, Pope’s Dig. §10152 et seq., for we have con¬ 
cluded under the facts and circumstances detailed 



above the jury was warranted in finding that appel¬ 
lant was not an innocent purchaser of the note sued 
on.” 

Two justices dissented from the above decision but did not 
state their reasons in an opinion. 

In International Harvester Co. r. Watkins, 20 the harves¬ 
ter company furnished a local dealer with blank forms of 
notes and conditional sales contracts. A local dealer took 
a note and conditional sales contract on such forms in his 
name and then assigned the note and contract to the har¬ 
vester company. The Court held that the harvester com¬ 
pany was not a holder in due course and in good faith as in¬ 
tended by the negotiable instruments statute. 

In McCurdy r. Stevens, 2 ' where the indorsee holder of a 
note was shown by the evidence to be either a mere medium 
through which the payee avoided liability for errors of its 
salesmen or an interested party in the payee’s business, the 
Court held that the indorsee did not take in good faith and 
was not a holder in due course. 


In Colonial Discounts Co. v. Rumens, 22 the assignee of a 
note had knowledge through its employees and agents of 
the recession of a contract upon which the note was based, 
and the Court held that the buyer’s defenses defeated the 
action of the assignee on the note. 


** 127 Kan. 50. 272 P. 139. 61 A. L. R. 687 (1928) later appeal in same case 
in accord with tirst decision. 129 Kan. 844. 284 P. 623 (1930). In accord: 
Western Electric Co. z'. Uhlrig. 127 Kan. 261, 273 P. 417 (1929). 

51 30 Ohio App. 545, 165 X. E. 855 (1928). 

= 292 X. Y. S. 121, 161 Misc. 846, aff’d 291 X. Y. S. 676, 249 App. Div. 736 
(1936); reargument denied 292 X. Y. S. 1016, 249 App. Div. 816, aff’d 274 X. 
Y. 612, 10 X. E. (2d) 576 (1937), motion for reargument denied 275 X. Y. 
535. 11 X. E. (2d) 737 (1937). 
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In WUli-am-H ester Marble Co. v. Walton , 23 the Court held 
that where an agent takes a note payable to himself instead 
of to his principal, and thereafter indorses and delivers it 
to the principal, the principal is not a holder in due course. 

In Western Union Life Ins. Co. v. Mayhew , 24 a trans¬ 
feree of miniatured negotiable paper purchased by him 
from the payee with knowledge of circumstances showing 
that he took the paper in bad faith is not a holder in due 
course even though he testified that he had no actual notice 
or knowledge of the maker's defenses of fraud and failure 
of consideration. 

Palmer submits that upon the facts and the law Asso¬ 
ciates is not a holder in due course without notice and in 
good faith. It seems clear from all the circumstances that 
there is evidence that Associates knew of the defenses of 
Palmer before it made any claim to the note. 

There is a provision in the note that “If any of said in¬ 
stallments be not paid when due, then all unpaid install¬ 
ments hereof shall immediately become due and payable 
without notice or demand.” Aside from other considera¬ 
tions, and assuming for purposes of argument that Asso¬ 
ciates is an assignee of the note after the first payment was 
due, it took the note after maturity and subject to all de¬ 
fenses of Palmer. 

“The rule would seem to be that if an installment of 
a note is overdue at the time it is transferred, the pur¬ 
chaser takes the whole note as overdue paper and is 
not a holder in due course.” 2r> 


23 22 Ga. App. 433. 96 S. E. 269 (1918 ). 

* 135 Xebr. 6. 280 X. W. 250 (1938). 

54 General Motors Acceptance Corp. v. Talbott, 39 Idaho 707, 714, 230 P. 30 
(1924) former appeal on another point 38 Idaho 13. 219 P. 1058 (1923). 
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Palmer is well aware oi' the prime facie presumption of 
negotiation before maturity found in the Code, 26 but he 
most earnestly contends that his interview with Associates’ 
agent lends itself to a finding that Associates did not then 
own the note. As stated above at least two installments 
were then overdue as Associates demanded the ‘‘back in¬ 
stallment payments’* (R. 7). Two payments being overdue 
and Associates not claiming to he the owner of the note at 
that time certainly leads one to conclude that any attempted 
transfer of the note at a later time took place after the ma- 

turitv of the note. 

•> 

Palmer also believes that the facts in this case showing 
usury, violation of the Loan Shark Act, and circumstances 
justifying an inference of fraudulent collusion between As¬ 
sociates and Small are sufficient to show a defect in the title 
of Small within the Code provision. 27 This defect being 
shown, the prima facie presumption of consideration for 
the transfer between Small and Associates disappeared and 
Associates had the duty of going forward and affirmatively 
establishing that it paid actual value for the note. 

Analyzing the facts in the Affidavit of Defense (R. 5) one 
finds Palmer agreed to pay $220.00 for the Plymouth. Pal¬ 
mer was allowed $65.00 on the Ford he traded in leaving a 
balance of $155.00. Palmer was required to sign papers 
calling for payments of $18.35 per month for 12 months or 
a total of $220.20. The $18.35 represented a payment of 
$12.92 principal per month and $$43 per month finance 
charges. Palmer was charged a total in “finance charges” 
of $65.20 for the purported use of $155.00 for 12 months. 
Has there ever been a more flagrant violation of the Usury 
and Loan Shark statutes of this District? 

"Title 22. D. C. Code, §56. 

81 Ibid. § 79 and § 75. 
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Pertinent statutory provisions are the following: 

Title 17, D. C. Code 

“Sec. 3. Usury defined.—If any person or corpora¬ 
tion shall contract in the District, verbally, to pay a 
greater rate of interest than 6 per centum per annum, 
or shall contract, in writing, to pay a greater rate than 
S per centum per annum, the creditor shall forfeit the 
whole of the interest so contracted to be received: 
Provided, That nothing in this chapter contained shall 
be held to repeal or all'ect chapter 2 of this title.” 

“Sec. 5. Unlawful interest to be credited.—In any 
action brought upon any contract l'or the payment of 
money with interest at a rate forbidden by law, as 
aforesaid, any payments of interest that may have 
been made on account of said contract shall be deemed 
and taken to be payments made on account of the prin¬ 
cipal debt, and judgment shall he rendered for no more 
than the balance found due after deducting and prop¬ 
erly crediting the interest so paid; hut no bona fide 
indorsee of negotiable paper purchased before due 
shall be affected bv anv usurv exacted hv anv former 
holder of said paper unless he had notice of the usury 
before his purchase.” 

“Sec. 21. It shall l>e unlawful and illegal to engage 
in the District of Columbia in the business of loaning 
money upon which a rate of interest greater than six 
per centum per annum is charged on any security of 
any kind, direct or collateral, tangible or intangible, 
without procuring a license; * * * 

“Sec. 23. Xo such person * * * or corporation shall 
charge or receive a greater rate of interest upon any 
loan made by him or it than one per centum per month 
on the actual amount of the loan, and this charge shall 
cover all fees . expenses . demands , and services of every 
character , includmg notarial and recording fees and 
charges , except upon the foreclosure of the security. 
The foregoing interest shall not be deducted from the 
principal of loan when same is made. Every such per¬ 
son # * or corporation conducting such business shall 

furnish the borrower a written, typewritten, or printed 
statement at the time the loan is made, showing, in 
English, in clear and distinct terms, the amount of the 
loan, the date when loaned and when due, the person 
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to whom the loan is made, the name of the lender, the 
amount of interest charged, and the lender shall give 
the borrower a plain and complete receipt for all pav- 
! ments made on account of the loan at the time such 
payments are made. Xo such loan greater than two 
hundred dollars shall be made to any one person: Pro¬ 
vided, That any person contracting , directly or in¬ 
directly, for, or receiving a greater rate of interest* 
than that fixed in this chapter. shall forfeit all interest 
so contracted for or received; and in addition thereto 
shall forfeit to the borrower a sum of money, to be de¬ 
ducted from the amount due for principal, equal to one- 
fourth of the principal sum * * * 

“Sec. 28. In anv foreclosure on anv loan made un- 

» * 

der this chapter no charges for attorneys' or agents * 
fees shall be made or collected which will exceed ten 
per centum of the amount found due in such foreclosure 
proceedings." (Italics supplied.) 8 * 

In Von Rosen r. Dean 2 '' the Court said in part: 

“It mav be said that this case is authoritv for the 
« • 

rule that money exacted by the lender from the bor¬ 
rower for the use of money in excess of the legal rate 
allowed by statute is usury under whatever name or 
pretense the exaction, extension, or forbearance may 
be designated." 

The Municipal Court, of course, failed to make the de¬ 
ductions from the judgment required by the above statu¬ 
tory provisions. The facts already discussed are believed 
sufficient to show notice preventing Associates from com¬ 
ing within the exception to Section 3 of the quoted statu- 
try provisions. The Municipal Court allowed an attorney's 
fee of 15% rather than the 10% specified in the statutory 
provision just quoted. 

33 See C<v>nalicr f Personal Finance Luxes (1938). at page 66 where all the 
cases interpreting this statute are collected. 

"59 App. D. C. 359. 360. 41 F. (2d) 982 (1930). Sec also Kidwell v. White, 
44 App. D. C. 600 (1916): Quinn v. National Mortgage & Ins. Co., 61 App. D. 
C. 44, 57 F. (2d) 410 (1932). In Mollohan v. Masters. 45 App. D. C. 414 
(1916) cert. den. 242 U. S. 652, 37 Sup. Ct. 245, 61 L. cd. 546 (1917) it was 
held that routing the various notes to corporations did not cut off the defense 
of usury where the corporation's agents knew of the usury. 
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Palmer having shown this illegality in the inception of 
the note it was also the duty of the Municipal Court to 
make Associates prove that it gave actual value for the 
note. The Bill of Particulars does not plead that value was 
given and under the rules of the Municipal Court the state¬ 
ment in the printed form Affidavit of Merit that the note 
was acquired “for value” cannot add to the facts stated 
in the Bill of Particulars. See Rule 2, Sec. 3, page 5 supra. 


In Holley r. Smalley?" the Court said in part of the prima 
facte presumption of consideration: 

“This amounts, however, to a mere legal presump¬ 
tion, which disappears when confronted bv facts set¬ 
ting up either absence or failure of consideration. # * 

“ ‘It is an elementary rule that, if fraud or illegality 
in the inception of negotiable paper is shown, an in¬ 
dorsee, before he can recover, must prove that he is 
a holder for value. The mere possession of the paper, 
under such circumstances, is not enough.’ * * * 

“If, upon proof of fraud or illegality in the incep¬ 
tion of the negotiable paper, the indorsee or transferee 
thereof cannot avail himself of the presumption of 
bona fide ownership, certainly as between the original 
parties thereto, upon proof of want or failure of con¬ 
sideration, the burden is upon the plaintiff to prove by 
a preponderance of the evidence, without the aid of 
the presumption of consideration, that he is a holder 
for value.” 


In the instant case Associates was an original party to 
the note as collection agent for Small and it would be con¬ 
trary to all the facts to suppose that Associates did not 
participate in the usury and violation of the Loan Shark 
Act here shown. 


80 50 App. D. C. 178. 180. 269 F. 694 (1921). 
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Conclusion. 

It is most respectfully submitted that the judgment of the 
Municipal Court in this case is erroneous and should be re¬ 
versed because Associates does not own the entire note 
sued upon and in any event Associates took with notice of 
defects in the payee’s title to the note so Associates is at 
most a mere assignee subject to all the admitted defenses 
of Palmer against the original payee of the note. 

Respectfully submitted, 

CHARLES S. RHYNE, 

Attorney for Plaintiff in Error. 


Charles S. Rhynt, 
730 Jackson Place, 
Washington, D. C. 
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In the 


United States Court of Appeals for the 
District of Columbia 


April Term, 1940. 


No. 7701. 


WILLIAM H. PALMER, 

Plaintiff in Error, 
vs. 

ASSOCIATES DISCOUNT CORPORATION, a body 

corporate, 

Defendant in Error. 


BRIEF OF DEFENDANT IN ERROR. 


Statement of Case. 

The defendant in error (hereinafter referred to as 
Associates), admits that the facts as stated in the 
brief of the plaintiff in error (hereinafter referred to 
as Palmer) (P. 1) are substantially correct, with the 
following exceptions: 

Associates denies, and respectfully refers this Hon¬ 
orable Court to the Affidavit of Defense (R. 5), that 
the said Affidavit of Defense alleges facts which are 
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“sufficient to raise legal conclusion and defenses of 
non-ownership of the note by Associates, failure of 
consideration, breach of warranty, rescission of con¬ 
tract, usury, violation of the so-called Loan Shark Act, 
;ind notice of these defenses to Associates before it 
claimed ownership of the note * * V’ (Palmer’s 
brief, P. 3.) The Affidavit of Defense shows only that 
there was an alleged breach of the warranty as be¬ 
tween Palmer and the payee of the note. With refer¬ 
ence to Associates, Palmer in his Affidavit of Defense 
states only “that the defendant then received from 
Associates Discount Corporation, a body corporate, 
plaintiff herein, a letter demanding payment of back 
installment payments on said Plymouth. The defend¬ 
ant then did call at the Associates Discount Corpora¬ 
tion office and stated the facts already set forth in this 
Affidavit. The agent of the said plaintiff did inform 
defendant that the payments on said Plymouth must 
be paid or the defendant’s credit would be ruined. 
Wherefore, and by reason of the premises, defendant 
denies liability of any kind or nature whatsoever to 
said plaintiff (R. 7).” This is the only mention made 
in the entire Affidavit of Defense of Associates or its 
position. Furthermore, in Palmer's statement of the 
case, it is stated that “counsel for Palmer made an 
oral motion for judgment on the ground that Asso¬ 
ciates’ Bill of Particulars reveals that Associates does 
not own the note sued upon and that said note and the 
Affidavit of Defense reveal that Associates is not a 
holder in due course, so all the defenses admitted to 
be true by Associates’ motion are good against Asso¬ 
ciates.” (Palmer’s brief P. 4.) No such motion was 
made by Palmer and a complete search of the record 
in this case upholds our contention on this point. This 
is the first time such a suggestion has been presented. 
The record is certainly controlling. 
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Summary of Argument. 

1. The Municipal Court did not err in ruling that 
the entire title to the note involved in this case was 
vested in Associates, regardless of the endorsement. 

2. There was no showing in the Affidavit of De¬ 
fense in this case that would have permitted the Mu¬ 
nicipal Court to infer that Associates was anything 
other than a holder in due course of the note. 

Argument. 

Palmer, in his brief, before considering the specific 
assignments of error which he raised, refers to the 
Rules of the Municipal Court under which this action 
was originally filed. With those rules, we have no 
argument, but respectfully submit that the Bill of 
Particulars as well as the Affidavit of Merit of Asso¬ 
ciates set forth a claim which consisted of an “item¬ 
ized statement of the account” such as “will reason¬ 
ably inform the defendant of the nature of the case 
he is called upon to defend.” (Rule 2, Section 3, Rules 
Regulating Practises before the Municipal Court of 
the District of Columbia.) If sufficient facts were not 
given to enable Palmer to properly defend this action, 
his proper remedy would have been that provided by 
the rules: “If any Bill of Particulars be held by the 
Court to be insufficient, leave may be granted to amend 
the same.” (Rule 2, Section 3. Rules Regulating 
Practises before the Municipal Court of the District 
of Columbia.) He should have moved for a Better 
Bill of Particulars and not, as he has here, filed an 
Affidavit of Defense which fails to set up a good de- 
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fense to the action. Associates contends that Palmer 
did not comply with Rule 16, Section 1 of the Munici¬ 
pal Court Rules, supra, which states that “the plain¬ 
tiff shall be entitled to a judgment for the amount so 
claimed, with interest and costs, unless the defendant 
or its agent shall file on the return day of the summons 
* * * an Affidavit of Defense denying the right of 
the plaintiff as to the whole or some specified part of 
his claim, and specifically stating also, in precise and 
distinct terms, the fjrounds of Iris defense which must 
he such as would, if true, be sufficient to defeat the 
plaintiff's claim, in whole or in part.” (Italics sup¬ 
plied.) 

The failure to file a sufficient Affidavit of Defense 
was the ground for the granting of Associates’ Motion 
for Judgment in the lower Court. That, then, is the 
point to which this entire argument must be directed. 
Are the facts set forth in Palmer’s Affidavit of De¬ 
fense sufficient, if true, to defeat Associates’ claim in 
whole or in part? Again we state that there is no 
record of any motion made on behalf of Palmer in the 
lower Court and such a statement in Palmer’s brief 
is not properly before this Court. 

1. The Municipal Court did not err in ruling that 
the entire title to the note involved in this case was 
vested in Associates regardless of the endorsement. 

1 In his brief (P. 8), Palmer cites Sections 18 and 43 
of Title 22 of the District of Columbia Code (1929) 
and concludes from them that in view of the pro¬ 
vision in the endorsement of the note (R. 1), the motion 
of Palmer for a judgment in his favor should have 
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been granted. We find it necessary again to state 
that there is no record of such a motion having been 
filed nor in fact was one made (R. 8). The typewritten 
addition to the endorsement obviously, when read with 
the endorsement, signifies that the partial liability of 
the endorser to the endorsee extends only to the fourth 
payment due on the face of the note. Palmer’s in¬ 
genious argument as to the proper construction of the 
typewritten addition is raised in this brief for the 
first time and eertainlv is not bv any stretch of the 
imagination, a proper one. 

The District of Columbia (1929) Code provides, in 
Title 22, Sec. 79: 

“Every holder is deemed prima facia to be a 
holder in due course; * * V’ Act of March 3, 
1901 31 Stat. 1402, c. 834, Sec. 1363. 

Here is a case of a note alleged to have been pur¬ 
chased before maturity for value and with an endorse¬ 
ment without recourse, providing for a partial repay¬ 
ment of any loss sustained by the endorsee. No ques¬ 
tion is raised in the Affidavit of Defense which would, 
if true, rebut the prima facia presumption raised by 
the Code provision supra. 

With reference to the endorsement “without re¬ 
course”, the very language of the Code states that 
the holder under such endorsement is a holder in due 
course. Title 22, Section 49 of the District of Colum¬ 
bia Code (1929) states as follows: 

“A qualified endorsement constitutes the en¬ 
dorser a mere assignor of the title to the instru¬ 
ment. It may be made by adding to the endorser’s 
signature the words ‘without recourse’ or any 
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words of similar import. Such an endorsement 
' does not impair the negotiable character of the 
instrument." Act of March 3, 1901, 31 Stat. 1400, 
c. 854, Sec. 1342. 

The holding of the majority of the cases is summar¬ 
ized in 3 R. C. L. 1078, which states: 

“An endorsement without recourse, although 
relieving the endorser from liability as such, is 
not out of the usual and due course of trade, and 
its cuts off the defenses and equities of the maker 
as effectually as does an unqualified endorsement.” 


Hamilton v. Fowler, 99 Fed. 18 states: 

“That the note was endorsed ‘without recourse’ 
neither affected its negotiability nor operated as 
notice of defenses.” 

Story, Bills Para. 224. 

1 Daniels Neg. Ins. (3d Ed.) 627. 

Rand. Comm. Paper, Para. 722. 

The decision in Hamilton v. Fowler, supra , is fol¬ 
lowed in the following cases: 

Omaha Steel Works v. Martin, 78 Colo. 560; 
243 P. 619. 

Stevenson v. O’Neal, 71 Ill. 314. 

Judy v. Warner, 54 Ind. App. 82; 102 N. E. 
386. 

Smith v. Breeding, 196 Iowa 670; 195 N. W. 
208. 

Goddard v. Lyman, 14 Pick. 268. 

Packard v. Woodruff, 57 Pa. Super. Ct. 176. 

Nowhere in the Affidavit of Defense is there a denial, 
either by factual allegations or conclusions, that Asso¬ 
ciates is a holder in due course of the note sued upon. 
The allegations contained in the Affidavit of Defense 
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refer entirely to a breach of warranty by the endorser 
of the note which under the law is not available as 
against a holder in due course. D. C. Code (1929), 
Title 22, Section 77; Act of March 3, 1901, 31 Stat. 
1401, c. S54, Sec. 1361, provides as follows: 

“A holder in due course holds the instrument 
free from any defect of title of prior parties 
and free from defenses available to prior parties 
among themselves and may enforce payment of 
the instrument for the full amount thereof against 
all parties liable thereon.” 

In the case of Thai v. Credit Alliance Co., 64 App. 
D. C. 328; 78 Fed. (2d) 212, following Carpenter v. 
Longan, 16 Wall. (83 U. S.) 271; 21 L. Ed. 313, it was 
held that an “executory term in a contract of sale 
does not constitute notice to a holder for value of a 
purchase money note of the payee’s breach occurring 
after the transfer of the note.” 

The case of Allen v. Foer, 59 App. D. C. 303 ; 40 
Fed. (2d) 815, cited by Palmer in support of his posi¬ 
tion, is a case involving a suit on a note as between the 
origbial parties. There was no question there of a 
negotiation. The face of the note in question in that 
case showed it to be payable to the order of the Foer 
Wallpaper Company. Foer, as an individual, trading 
as the Foer Wallpaper Company, sued on the note, 
and the Court denied him relief inasmuch as there was 
no endorsement by the payee thereon. 

In the instant case, a plea of former recovery by As¬ 
sociates would be a good defense in a suit brought by 
the payee against Palmer. 
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In the ease of Keisel v. Baldock, 55 Okla. 487; 154 P. 
1194, cited by Palmer in his brief (P. 11) as holding 
that ‘‘the owner of a part interest in a note could not 
recover thereon/’ the Court said: 

“Where the purchaser of a promissory note has 
notice of its infirmitives at the time of its purchase, 
he takes the same subject to such defenses as may 
' be maintained by reason of such infirmities .” 
(Italics supplied.) 

“When a negotiable instrument bears on its face 
such marks of infirmity as would put an ordinary 
prudent person upon inquiry, the endorsee of such 
instrument takes same subject to such defenses as 
are maintainable bv reason of its infirmities." 

In that case, the endorsement specifically stated: 

“On payment of within note and interest, Mrs. 
Nancy E. Baldock is to receive $1530.00 and inter¬ 
est from date at 6%. Pay to F. H. Skirvin or or¬ 
der. N. E. Baldock.” 


This was an action by the maker against a third party 
(Keisel) to whom Skirvin had sold the note. Certainly 
there was sufficient notice on the face of the note in 
that case to advise an ordinary prudent person of the 
rights of the maker, who was a party to the original 
endorsement. 

In the instant case, however, there certainly appears 
nothing on the face of the instrument which would put 
anvone on notice as to anv defect in the instrument bv 
virtue of the endorsement or otherwise. Furthermore, 
the endorsement on which Palmer rests his entire case, 
was not part of the note at the time he signed and 
created his obligation under it. Any question as to the 
propriety of that endorsement could be raised only 
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as between the parties to the endorsement. When 
Palmer signed the note, there was no question raised as 
to the right of the payee to transfer a good negotiable 
title thereto. There being no statement of any in¬ 
firmity in the instrument set forth in the Affidavit 
of Defense and there being a presumption of a bona 
fide purchase raised by the Code, Title 22, Section 79 
supra , the holding of the Municipal Court is proper. 

In further support of his contention that the owner 
of a part interest could not recover thereon, Palmer 
cites in his brief (P. 11) the case of Wright v. Shoeu- 
hair , 100 Calif. App. 163; 280 P. 174. In that case, the 
note was held to be non-negotiable and the holder there¬ 
of not a holder in due course without notice of any in¬ 
firmity because it purported to convey a sum less than 
the face value and amount of the note. This comes di¬ 
rectly within the prohibition of Title 22 of the District 
of Columbia Code, Section 43, cited by Palmer in his 
brief (P. 8), which states: 

“An endorsement which purports to transfer to 
the endorsee a part only of the amount payable 
* * * does not operate as a negotiation of the in¬ 
strument.’ ’ 

In the instant case, however, there is no question as 
to the transfer of the entire amount to Associates. 
Palmer has apparently misconceived his cause of ac¬ 
tion by attempting to use as a defense in the instant 
case, facts which might support an action for breach 
of warranty against the original payee. Again, his 
argument concerning the judgment in this case not 
proving a bar to recovery in a suit by the payee, is 
erroneous, inasmuch as the note in the instant case has 
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already been merged in the judgment of Associates and 
cannot again be sued upon (R. 1). 

In support of his argument that the Municipal Court 
was in error in not holding Associates a mere assignee, 
Palmer cites the case of Key v. Polk . 61 App. D. C. 382; 
63 Fed. (2d) 358. In that case, notes were given by 
the defendant to the plaintiff for the qualified purpose 
of protecting her interest in a real estate transaction 
entered into for the joint profit of plaintiff and de¬ 
fendant. The Court said: 

“In such an event, plaintiff, knowing all the cir¬ 
cumstances connected with the transaction, would 
not be a holder of the notes in due course, and there 
being no profits in the transaction, would not be 
entitled to recover against her co-adventurer.” 

From this very statement, it is easily seen that the 
instant case is distinguishable, particularly on the 
grounds that the Polk case was a suit as between the 
parties, the payee having notice of all the facts sur- 
rbunding the transaction. In the instant case, there is 
no such allegation in the Affidavit of Defense. Merely 
because it appears on the note that the installments are 
payable at the office of the Associates Discount Corpo¬ 
ration certainly is not sufficient, even when viewed in 
the most favorable light to the defendant Palmer, to 
impute any notice of any defect in the instrument to 
Associates, nor can it serve as evidence of a close 
business relationship between the parties without any 
supporting allegation. It is common practice for 
banking institutions to state clearly on the face of a 
note that it is payable at such institution. 
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Likewise, the case of O'Toole v. Lamson, 41 App. D. 
C. 276, 290, cited by Palmer, was indeed a case of a 
close relationship which was sufficient to impute notice, 
but it must be remembered that the payee and en¬ 
dorser was in the same office and was in fact “running 
the office for the alleged holder in due course.” 

In the case of Stevenson v. O'Neil. 71 Ill. 314, 315, 
cited by Palmer in his brief (P. 14), the Court held 
that an endorsement without recourse “is not suf¬ 
ficient to charge the assignee with notice of a defense 
against the note on the part of the maker, nor is it 
sufficient to put him on inquiry in reference thereto” 
and the Court refused to countenance a plea of failure 
of consideration as a defense against a third party, on 
the ground that there was nothing in the note to put 
the purchaser of the note on notice of such a failure. 
There is nothing on the face of tthe note in the instant 
case which would be sufficient in and of itself to put 
Associates on notice as to any possible defect in the 
title of the payee. 

Therefore, it is most respectfully submitted that the 
endorsement “for 4 payments” on the note obviously 
was there for the purpose of limiting the payee’s lia¬ 
bility under the partial recourse agreement to four 
payments, and that such an endorsement at best would 
be a subject of dispute as between the payee and As¬ 
sociates, not affecting in any way the rights or liabili¬ 
ties of Palmer, who signed the note and was not a party 
in any respect to the endorsement. The note on its 
face purported to convey a good title to the holder. 
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2. There was no showing in the Affidavit of De¬ 
fense in this case that would have permitted the 
Municipal Court to infer that Associates was anything 
other than a holder in due course of the note. 

Palmer contends that facts and circumstances al¬ 
leged in the Affidavit of Defense constitute Associates 
as a mere assignee of tlie note subject to defenses 
as such, and cites in support thereof, among others, 
the case of Arnd v. Aylcsirorth, 145 Iowa 185, 190; 
123 N. \V. 1000, quoting part of the decision of the 
Court in that case (Palmer’s brief P. 17). A more 
complete statement of the facts in that case than that 
given by Palmer in his brief, is that the note in ques¬ 
tion was given to A and B for part purchase price of 
certain land. The facts disclose that the defendant 
was fraudulently induced to buy the property by false 
and fraudulent representations as to the location, 
quality and value thereof. There was also evidence 
that one Hart, a broker and banker, purchased the 
notes through the agency of one Gaines, who had 
hnoxeledge of the fraud. After receiving the notes. 
Hart notified the defendant and was told that she 
had been defrauded and would not pay unless com¬ 
pelled. Later, the suit was brought by the plaintiff, 
an aunt of Hart, and for whom Hart signed the suit 
payer a as agent. The suit was defended by setting 
up the above facts and denying the good faith pur¬ 
chase of the plaintiff. The above facts were proven 
and the appellate court held that that was sufficient 
evidence to go to the jury. Certainly, the facts in that 
case were sufficient, if true, to constitute notice of an 
infirmity in the instrument. 
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Here, however, no such facts are alleged, nor may 
any inferences be properly drawn from the state¬ 
ments made in the Affidavit of Defense. 


Likewise, in the case of In Re Philpott’s Estate, 169 
Iowa 555; 151 X. W. 825, cited by Palmer in his brief 
(P. 18), a close analysis of the facts takes the deci¬ 
sion there out of the purview* of the present case. The 
notes in question in that case were cancelled and mark 
ed paid in accordance with an agreement between the 
maker and payee. Thereafter, instead of returning 
the notes to the maker, the payee endorsed them to 
the plaintiff. In reversing the decision of the lower 
court which directed a verdict for the plaintiff on 
the theory of being a holder in due course, the court 
found from the facts that a reasonably prudent per¬ 
son would have been put on notice of possible defects 
and that the questions of fact therein raised were 
questions for the decision of the jury. One of the 
grounds for reversal, which is the ground partially 
quoted by Palmer in his brief, was that the note was 

drawn payable “on or before 4 . after date. 1 ’ 

(Italics supplied.) The Court said: 

“It does not appear therein whether it was to 
become payable in four days, four months or four 
vears # * *. Plaintiff contends that inasmuch as 
no time of payment was actually expressed, it be¬ 
came a note payable on demand under Section 
3060-a7. Adopting for the moment the plaintiff’s 
contention at this point and reading the note as 
payable on demand, another difficulty confronts 
him. Upon the negotiation of such a note an un¬ 
reasonable length of time after its issue, the holder 
is not deemed a holder in due course. Sec. 3060- 
a53. In this case, the date of issue was June 
12, 1911, and that of negotiation January 18, 1912. 
Under the authorities, a reasonable time for the 
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negotiation of a demand note is rather brief. Its 
dishonor is not long delayed * * # . In the fol¬ 
lowing cases respectively, two months and a half, 
three months and a half, and eight months have 
been held beyond a reasonable time and sufficient 
to dishonor a demand note * * *. (Citing cases.) 
There is however, no definite rule to be applied 
and among other elements the facts of a partic¬ 
ular case are to be considered. 3060-al93. It 
is clear therefore, that the defendant was entitled 
to go to the jury on this question if upon no 
other.” 

The Court then went on to discuss other questions of 
law and decided that the case should have gone to the 
jury. 

The above case therefore does not stand for the 
principle that Palmer wishes this Honorable Court 
to infer from his brief quotation from the case in his 
brief. Instead, it merely stands for the principle that 
under the Iowa Statutes the question of the negotia¬ 
bility of the instrument in that particular case in¬ 
volved a question of fact as to whether or not a rea¬ 
sonable length of time had elapsed on the demand in¬ 
strument, which question should have been resolved 
by a jury. 


Palmer, in his brief (P. 18) states: 

“The close business relationship revealed by 
that endorsement (referring to the endorsement 
in issue in this case) is important here, as it sup¬ 
ports the contention of Palmer that Associates 
knew of Palmer’s defenses against Small before 
Associates acquired the note.” (Italics sup¬ 
plied.) 

Again, we must point out to this Honorable Court 
that there is nothing in the Affidavit of Defense to sup- 
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port such a statement. Palmer did not contend in the 
lower court that Associates knew of Palmer’s defenses 
against Small or that they knew of any other defect 
in the instrument so as to render them not a bona fide 
holder in due course. And it is upon that Affidavit of 
Defense, or rather, the lack of its sufficiency, that 
the Court granted Associates’ Motion for Judgment. 
Nor did Palmer, when granted the opportunity by the 
Court to include such allegations as he now makes, 
choose to do so, as seen from the memorandum of the 
minute entry of the judgment for plaintiff (R. 8): 
“Defendant advises Court he does not wish leave to 
file Substituted Affidavit of Defense.” 

Palmer also makes mention of the fact that the 
note provided that payments thereon were payable “at 
the office of Associates Discount Corporation” with 
Associates’ name in the largest type found on the 
face of the note. To that, we are very happy to add 
the fact that all of the endorsements on the reverse 
side of the note are payable to Associates Discount 
Corporation, which lettering also constitutes the larg¬ 
est type on that side of the note. Certainly, it can¬ 
not fairly be argued that merely because Associates 
furnished the notes to dealers in the type of security 
present in this case, that such furnishing is sufficient 
to place Associates on notice of a defect which would 
defeat its bona fide purchase and claim. Banks issue 
such notes upon request of any of its depositors, and 
they are not chargeable with knowledge merely be¬ 
cause of that fact. 

Palmer states in his brief (P. 19) that: 

“An examination of the entire note reveals 
that it is evidently a printed form used by Small 




16 


1 and Associates in tlieir joint enterprise of auto- 

1 tomobile financing. Associates starts out as col¬ 
lection agent for Small and if at any time it suits 
their fancy to change Associates’ relationship, 
there are five printed forms on the back of the 
note—all having Associates’ name in bold face 
type—for the convenience of Small and As¬ 
sociates.” 

Such a statement necessitates no lengthy argument. 
It is only necessary to point out to this Court that 
no such allegation as to joint enterprise or collection 
agency is made in the Affidavit of Defense, by which 
instrument, in its present form, Palmer desired to be 
bound. 

With the cases of Meyers v. Dads, 13 App. D. C. 
361, 367 and Codington v. Standard Bank, 40 App. D. 
CJ 409, 411, cited by Palmer in his brief (Pp. 19, 20), 
we have no quarrel. Associates agrees that “when 
a doubt exists as to the right of the plaintiff to re¬ 
cover, summary judgment ought not to be entered”, 
but respectfully states to this Court that no doubt can 
possibly exist as to the insufficiency of the present Af¬ 
fidavit of Defense. No allegations, such as appear in 
the cases cited by Palmer, are present in the case be¬ 
fore this Court. We have here an Affidavit of Merit 
and a Bill of Particulars in a suit on a note, such as 
ai:e filed in numerous cases in the Municipal Court. 
We have a purchaser of a note alleging that it was 
bought for value before maturity and without notice 
of any defect, and the note which was a part of the 
Bill of Particulars contains a qualified endorsement 
which we have shown does not affect the negotiability 
of the instrument. 
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On the part of Palmer we have, in spite of what he 
now claims, only facts setting forth a breach of war¬ 
ranty, which -we have shown in the case of Thai v. 
Credit Alliance Co., supra , does not constitute a de¬ 
fense as against the third party holder in due course. 
Palmer attempts to have this Court infer that the 
party to this suit is dishonest in its dealings with 
the Court and the public, by virtue of the fact that 
the endorsement was not dated (Palmer’s brief, Pp. 
20, 21). Such an allegation hardly deserves the dig¬ 
nity of a reply but here again we answer it by stating 
that such statements of fraud and collusion are not 
found in the Affidavit of Defense nor in any part of 
the record before this Court. 

The case of Codington v. Standard Bank (supra), 
quoted by Palmer in his brief (Pp. 21, 22), contains 
the statement: 

<<# * * are circumstances which, unexplained, 
tend to support the averment of the defendant 
that it did not acquire the note without notice of 
his defenses. ’ ’ (Italics supplied.) 

By this very statement in the quotation, we can deduct 
that there was an averment in that case of certain cir¬ 
cumstances which -would not allow the holder of the 
note to be considered a bona fide purchaser. Here 
again, there is no such averment, and the Codington 
case would not be controlling. 

Certainly, the reference in the Affidavit of Defense 
to the statement of the alleged agent of Associates, 
that Palmer’s credit would be ruined if he did not 
make his payments, is not sufficient to raise the pre¬ 
sumption that Palmer w*ould have this Court assume 
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—that Associates was acting merely as a collection 
agency for Small. The presumption rather is, that 
Associates is a bona fide holder in due course, of the 
instrument, free from all defenses of the maker. D. 
C. Code, Title 22, Sec. 77, supra. 

Throughout his entire brief, Palmer continually 
makes statements outside the record of this case, in¬ 
ferring in some parts, and stating definitely in others, 
that there was “bad faith,’’ “collusion,” “fraud,” an 
attempted “straw man” transfer of the note, a “false 
claim of innocence on the part of Associates” etc. Un¬ 
fortunately for Palmer, he failed to make these allega¬ 
tions or facts supporting them at the proper time. 
Certainly nothing appears in the record which would 
allow this Court to draw such an inference. 

The case of Commercial Credit Co. v. Childs , 137 S. 
W. (2d) 260, cited by Palmer in his brief (P. 24 et 
seq.) was “an action against buyer by an automobile 
finance company as purchaser of the contract and pur¬ 
chase money note to get possession of the car for de¬ 
fault in payments hy the buyer.” That was an action 
in replevin, which, of necessity, was based upon the 
contract in question, which, of itself, is not negotiable 
and merelv assigned. 

The case of Thai v. Credit Alliance Co.. 64 App. D. 
C. 328, 78 Fed. (2d) 212, was a similar action in re¬ 
plevin in which the Court held that evidence of the 
payee’s default under the conditional bill of sale was 
inadmissible in transferee’s action to replevy foun¬ 
tain, and that one who purchased for value and be- 
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fore maturity, a note given for the purchase price, and 
taking an assignment of the conditional bill of sale, 
was not subject to a set olf based upon payee’s failure 
to perform an executory agreement to make repairs. 

It is respectfully submitted that the Thai and Car¬ 
penter cases, supra, state the law in this jurisdiction 
notwithstanding the decision in the Arkansas case. 

Further, in the decision in the Commercial Credit 
Co. case, supra, the Court stated, “it financed the deal 
prepared the instrument * # Here, there was no 
allegation or fact that there was any such relation¬ 
ship which would give rise to any inference that the 
respondent herein was not a holder in due course and 
in good faith. 

This Court’s attention also is respectfully called 
to the dissent of the Chief Justice and an Associate 
Justice of the Honorable Supreme Court of Arkansas. 

In the case of International Harvester Co. v. Wat¬ 
kins, 127 Kan. 50, 272 P. 139, cited by Palmer (P. 26) 
the facts were substantially different than those in the 
present case for there, the dealer was an agent of the 
International Harvester Company which was being 
sued on the note as an alleged holder in due course, 
who sold International Harvester machines under an 
agency agreement with the company. There also, a 
representative of the Harvester Company was present 
at the time of the negotiation of the deal, as well as 
at the time of signing and endorsing the note and con¬ 
tract. Such is not the fact nor the allegation in this 
case. Further, in that case, the Court said: 
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“This would make it an endorsement without 
recourse and would not impair the negotiable 
character of the instrument. Neither would the 
guarantee in the endorsement, if not replaced by 
the written words following, impair their negoti¬ 
able character.” 

Here we have an endorsement “without recourse” 
and a guarantee in the endorsement for partial repay¬ 
ment supplemented by the written words “for 4 pay¬ 
ments” which merely qualifies the endorser’s liability 
to the endorsee and certainly does not affect the 
payee or impair the negotiable character of the in¬ 
strument. 

To quote further: 

“There is no question of notice in this case as 
in most cases. Plaintiff furnished the blank 
forms, authorized the warranty and agreed to 
make it good to the local dealer. The representa¬ 
tives of the plaintiff took the order, and two other 
representatives looked after the taking of the 
security. The local dealers simply accepted the 
order and assigned the papers.” 


In the present case, there was certainly no allega¬ 
tion or inference from the facts stated in the Affidavit 
of Defense that there was an authorization of the war¬ 
ranty or an agreement to make it good to the dealer, 
or that the representatives of the company took the 
order, looked after the taking of the security and that 
the dealer simply accepted the order and assigned the 
papers. 

The case of McCurdy v. Stevens, 30 Ohio App. 545, 
165 N. E. 855, cited by Palmer, likewise was a case 
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in which the facts alleged and proved showed that the 
endorsee was merely a medium through which the 
payee attempted to avoid liabilities for errors of its 
salesmen. No such allegation or facts exist in this 
case. 

Colonial Discount Co. v. Rumens, 292 N. Y. S. 121, 
cited by Palmer, was a case in which there was ac¬ 
tual knowledge of the rescission of a contract upon 
which the note was based and there again the Court 
rightfully held that the holder of the note was a mere 
assignee. 

William-Hester Marble Co. v. Walton, 22 Ga. 
A op. 433, 96 S. E. 269, cited also by Palmer, involved 
a question of a proven principal-agent relationship 
between the payee and the endorsee. This is also dis¬ 
tinguishable from the present case in that no such 
allegation is present here. 

In Western Union Life Ins. Co. v. Mayhew, 135 
Nebr. 6, 280 N. W. 250, also cited by Palmer, the Court 
held as a matter of fact that the holder of a note had 
knowledge of circumstances which constituted him a 
holder in bad faith, and therefore subject to maker’s 
defenses of fraud and failure of consideration. This 
case is likewise distinguishable on the same grounds 
as stated above. 

Palmer cites the case of General Motors Acceptance 
Corp. v. Talbott, 39 Idaho 707, 714, 230 P. 30, for the 
proposition that in an installment note, if one install¬ 
ment is overdue at the time it is transferred, the entire 
note is taken by the purchaser as overdue and payable 
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and renders the holder not a holder in due course. He 
attempts to apply this principle by means of an argu¬ 
ment which, frankly, we are unable to fathom. (Palm¬ 
er’s brief, P. 28). We respectfully submit on this ques¬ 
tion that the prima facie presumption of negotiation be¬ 
fore maturity (D. C. Code 1929, Title 22, Sec. 56; Act of 
March 3, 1901, 31 Stat. 1400, c. 854, Sec. 1350) has not 
been overcome by any statement “in precise and dis¬ 
tinct terms * * * which must be such as would, if true, 
be sufficient to defeat the plaintiff's claim in whole or 
in part.” (Rule 16, Sec. 1, Municipal Court Rules, 
supra.) 

With reference to the statement of Palmer that the 
facts alleged in the Affidavit of Defense are sufficient 
to show a violation of the Usury and Loan Shark 
Statutes of this District, the attention of this Honor¬ 
able Court is respectfully directed to his Affidavit of 
Defense (R. 5) in which Palmer states: “This de¬ 
fendant did agree to buy said Plymouth for the sum of 
$220.00.” This, then, clearly was the agreed upon time 
selling price . and the note was made in that amount. 

The case of Hogg v. Ruffner, 1 Black (U. S.) 115; 17 
L. Ed. 38, definitely settles the question that the sale 
of an automobile on credit does not involve a loan or 
forbearance of money or credit within the Usury Stat¬ 
ute and distinguishes therein between time selling 
price and a cash selling price. There then is no loan 
or forbearance in the financing of the automobile in 
this case which would bring this matter within the prov¬ 
ince of the Small Loan or Usury Laws of the District 
of Columbia. 
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With reference to Palmer’s contention that the Bill 
of Particulars does not plead value, we respectfully 
submit that Section 79, Title 22 of the District of Co¬ 
lumbia, supra, creating the presumption that “every 
holder is deemed prima facie to be a holder in due 
course” is controlling. 

The case of Holley v. Smalley, 50 App. D. C. 178, 269 
F. 694, also cited by Palmer in his brief (P. 31) is dis¬ 
tinguishable from the present case in that there was 
no question of negotiation inasmuch as no third party 
was involved, it being a suit between the executor of 
the payee and the maker. In the last paragraph quot¬ 
ed by Palmer in his brief, the court summarizes by sav¬ 
ing: 

“If upon proof of fraud or illegality in the in¬ 
ception of the negotiable paper, the endorsee or 
transferee thereof cannot avail himself of the pre¬ 
sumption of bona fide ownership. Certainly as 
between the original parties thereto upon proof of 
want or failure of consideration, the burden is up¬ 
on the plaintiff to prove by a preponderance of the 
evidence with the aid of the presumption of con¬ 
sideration that he is a holder for value.” (Italics 
supplied.) 

We must again state that here there was no allega¬ 
tion of fraud. 


Conclusion. 

It is therefore respectfully submitted that the only 
matters which should be considered in this case are 
the pleadings which are represented by the Affidavits 
of Merit and Defense and Bill of Particulars upon 
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which the lower court made its ruling. The Affidavit 
of Merit and Bill of Particulars allege and set forth 
facts to show that the Associates is a holder in due 
course of the note sued upon. 

There is a presumption that Associates is a bona fide 
holder for value and before maturity; the Affidavit of 
Defense neither specifically denies nor sets up facts 
from which an inference may properly be drawn that 
Associates is not a holder in due course and consequent¬ 
ly the defenses contained in the Affidavit of Defense are 
insufficient and the Court below was justified in grant¬ 
ing a Motion for Judgment for such insufficiency. 

Respectfully submitted, 

WILLIAM R. LICTITEXBERG, 
JOSEPH B. DANZANSKY, 
Attorneys for Defendant in Error , 
1346 F Street, N. W., 

Washington, I). C. 






REPLY BRIEF OF PLAINTIFF 
IN ERROR I 


ix tiik 


United States Court of Appeals 


f«»i: nil-: Dkstuict <>f C’oiaImria 


April 1040. ! 


No. 7701 


W*1 1 .1.1 \m II. 1 \\l.mE lf, Plaint iff\ in Error. 

v. ! 

I 

Associ m is Discocnt (’oiii’oiiATiox. <i| lxulv corporate 


I 


i 

j 

| 

Charles K Kiivxe. 

Attorney for William II. Palmer. 
Plaintiff in Error. 

730 Jackson Place, X. AW, 

Washington, D. C. | 


i 

Pi:k>< of Uvkon s At a ms. Wash inotoIS. i>. <V 

i 

I 

i 





TABLE OF CASES. 


Page 

Bowen v. Mount Vernon Savings Bank, 70 App. D. C. 

273, 105 F. (2d) 796 (1939) . 2 

Buffalo Industrial Bank v. DeMarzio, 162 Misc. 742, 

296 X. V. S. 783 (City Court of Buffalo, May 4, 
1937) and 6 X. Y. S. (2d) 568 (Sup. Ct. Spec. Term, 

Erie County, 1937) .S, 11 

C. I. T. Corp. v. Emmons, 197 So. 662 (La. App. 1940) 11 

Hogg v. Ruffner, 1 Black (U. S.) 115; 17 L. ed. 38_ 2 

Modern Finance Co. v. Holz, 29 N. E. (2d) 922 (Sup. 

Jud. Ct. Mass. 1940). 4 

Steiner v. United States, 69 Wash. L. Rep. 57 (U. S. 

D. C. for D. C., Jan. 15,1941). 5 

Tavlor v. Atlas Security Co., 213 Mo. App. 282, 249 
‘ S. W. 746 (1923) ...*.. 11 

United States v. Schaeffer, 33 F. Supp. 547 (U. S. D. 

Ct. Md. 1940) . 11 








IN THE 


United States Court of Appeals 

for the District of Columbia 
April Term, 1940. 


No. 7701 


William H. Palmer, Plaintiff in Error , 

v. 

Associates Discount Corporation, a body corporate. 


REPLY BRIEF OF PLAINTIFF IN ERROR. 


The Defendant in Error, Associates Discount Corporation 
(hereinafter referred to as Associates) has filed a brief 
herein as a reply to the brief of Plaintiff in Error, William 
H. Palmer (hereinafter referred to as Palmer). Associates’ 
brief is in the main a rehashing of cases cited in Palmer’s 
brief, with Associates attempting to reinterpret these cases. 
It is to be noted that of the twelve authorities of its own 
cited by Associates eleven are cited on page six of its brief 
to support a point which is uncontroverted by Palmer 
(Palmer’s brief p. 14 and note 9—that a “without recourse” 
indorsement—which indorsement we do not have in the in- 
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staht ease as it was adopted, then stricken out (R. 2)—can 
cut off defenses). The other authority is quoted as follows 
on page 22 of Associates’ Brief: 

“The case of Hogg v. Ruffner, 1 Black (U. S.) 115; 
17 L. Ed. 3S, definitely settles the question that the sale 
of an automobile on credit does not involve a loan or 
forbearance of money or credit within the Usury Stat¬ 
ute and distinguishes therein between time selling price 
and a cash selling price. There then is no loan or for¬ 
bearance in the financing of the automobile in this case 
which would bring this matter within the province of 
the Small Loan or Usury Laws of the District of Colum¬ 
bia.” 

Aside from the fact that there were no automobiles in 
1861, and the Hogg case arose in Indiana and involved In¬ 
diana statutes, there is the further fact that the case was 
decided on the basis that an alleged oral offer to settle a 
debt for $20,000 cash could not be proved by parol evidence 
in order to prove usury when the debt was later settled in 
writing for $3S,000 to be paid on a time basis. There is 
nothing in the record of the instant case to suggest consid¬ 
eration by the parties to the sale of a “cash price” and a 
“time selling price” and the first use of such terminology 
in this case is found on page 22 of Associates’ brief wherein 
there appears to be a deliberate or inadvertent confusion 
of the admitted facts in this case. The statement is made: 

“lYith reference to the statement of Palmer that the 
facts alleged in the Affidavit of Defense are sufficient to 
show a violation of the Usury and Loan Shark Statutes 
of this District, the attention of this Honorable Court is 
respectfully directed to his Affidavit of Defense (R. 5) 
in which Palmer states: ‘This defendant did agree to 
buy said Plymouth for the sum of $220.00”. This, then, 
clearly was the agreed upon time selling price, and the 
note was made in that amount”. 

Reference to page 5 of the record will show that first of all 
Palmer agreed to buy the Plymouth for $220.00 but in the 
next sentence, it is stated that Small, the dealer, then gave 
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Palmer an allowance of $65.00 for a Ford Palmer traded in. 
The balance due from Palmer was thereby reduced to 
$155.00. Palmer was then told he was to pay $1S.35 for 12 
months to cover interest, finance charges, and the balance 
due on the principal after the $65.00 had been “deducted” 
from the $220.00 agreed upon sales price. Addition of the 
twelve payments of $18.35 reveals a total payment of 
$220.20, thus nullifying the trade-in allowance and adding 
twenty cents more. The automobile actually cost Palmer in 
trade-in value $65.00, in balance on sales price $155.00, in 
finance charges and interest $65.20, or a total of $285.20. 
There was exacted in payment of interest and finance 
charges $65.20, an amount in excess of 42 per cent of the 
principal loan of $155.00. 

As to the effect of this 42 per cent exaction of interest and 
finance charges on the instant case, it is clear that this is a 
“defect” in the title of the payee of the note (the dealer, 
Small) which would require any person acquiring the note 
from the payee to prove a lack of notice of this usury of 
42 per cent before such person could recover in a suit to 
collect the note. This is made clear by the case of Bowen v. 
Mount Vernon Savings Bank. 70 App. D. C. 273,105 F. (2d) 
796 (1939). In that case the Commercial National Bank ex¬ 
acted a usurious payment on a note then allegedly sold the 
note to the Mount Vernon Savings Bank. It appeared from 
the evidence that persons by the name of Baden and Donald¬ 
son participated in the usurious exaction as officers of the 
Commercial National Bank, and were also officially con¬ 
nected with the Mount Vernon Savings Bank at the time the 
latter Bank acquired the note. This Court in reversing a 
judgment for the Mount Vernon Savings Bank said in part: 

“ . . . In this case there was no evidence that either 
Baden or Donaldson participated in the meeting of the 
Savings Bank’s board of directors at which the pur¬ 
chase was approved; but the burden was upon appellee 
to show that they did not participate. (Footnote 
omitted) The District Court erroneously ruled that 
the burden of proving notice rested upon appellants. 
By § 59 of the Negotiable Instruments Law (D. C. Code, 
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Tit. 22, § 79), ‘. . . when it is shown that the title of 
any person who had negotiated the instrument was de¬ 
fective, the burden is on the holder to prove that he or 
some person under whom he claims acquired the title 
as a holder in due course.’ Cf. O'Toole v. Lamson, 41 
1 App. I). 0. 276, 290. Brannon, Negotiable Instruments 
(5th Ed.) 669; 2 Daniel, Negotiable Instruments 
(7th Ed.) SS 949, 955. The title of a person—in this 
case the Commercial National Bank—who negotiates an 
instrument is defective, and the burden of proof is on 
the subsequent holder, if the consideration for the in¬ 
strument was usurious. D. C. Code, Tit. 22 $ 75 (“ille¬ 
gal consideration”). . . .” 

It is clear that under the case just cited, Palmer is entitled 
to a reversal of the judgment of the Municipal Court as 
Palmer did show the defect of a 42 per cent usurious exac¬ 
tion and the Municipal Court did not follow the Mount IVr- 
non Savings Bank case and require Associates to prove lack 
of notice of this usury before rendering its judgment. It is 
equally clear that Associates is, upon the Record herein, a 
mere assignee as Associates has not gone forward and satis¬ 
fied the burden of proof of lack of notice cast upon it by the 
Negotiable Instruments Law as construed in the Mount 
Vernon Savings Bank case. This is, of course, a matter 
entirely aside from the partial transfer of the note. 

As for Associates’ contention that the Loan Shark Act 
does not apply to an automobile finance company (Brief p. 
22), the attention of the Court is directed to the case of 
Modern Finance Co. v. IIolz , 29 N. E. (2d) 922 (Sup. Jud. 
Ct. Mass., 1940). In that case the Court held that the Mas¬ 
sachusetts Small Loan Act did apply to automobile finance 
companies and the Massachusetts Act contains provisions 
similar to those in the District of Columbia Act. (See Pal¬ 
mer’s opening Brief pp. 29-30). 

In Palmer’s opening Brief herein no request is made 
that the case be reversed for trial in the Municipal Court, 
because it was believed that there would probably be an 
immediate claim that Palmer’s right to a trial was lost by 
the oral motion made on his behalf in the Municipal Court 
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(See Steiner v. United States, 69 Wash. L. Rep. 57 (U. S. 
D. C. for D. C. Jan. 15, 1941) where this rule of waiver of a 
trial on the facts was recently applied by Judge Law’s). In 
an obvious attempt to take advantage of the skeleton record 
herein and the rather informal proceedings in the Municipal 
Court, Associates in their Brief make the claim that no 
oral motion for judgment was made on behalf of Palmer in 
that Court (See Associates’ Brief, p. 2 et seq.). Such tac¬ 
tics would ordinarily not be dignified bv being mentioned 
except for the fact that Palmer can now ask that his oral 
motion be disregarded, if this Court so desires, for the 
purposes of this appeal as that motion has no effect—except 
the possible adverse effect just referred to—on Palmer’s 
contentions or legal rights herein. With this motion out 
of the case the right of Palmer to a trial under the rule of 
the Mount Vernon Savings Bank ease seems to be clear. 

Since Associates also claims that the first mention of the 
oral motion made on behalf of Palmer for judgment is in 
Palmer’s Brief (See Associates’ Brief p. 2 et seq .), it is 
interesting to note the following statement quoted from 
Palmer’s Petition for a Writ of Error herein (p. 2): 

“Counsel for Respondent made an oral motion for 
judgment on the ground that the affidavit of defense 
did not state a defense against the claim of Respon¬ 
dent. Counsel for Petitioner, in reply to the motion, 
pointed out that all of the defenses stated in the affi¬ 
davit of defense were good against Respondent as on 
the face of Respondent’s affidavit of merit and bill of 
particulars it w’as apparent that Respondent did not 
own the entire note and was at the very most a mere 
assignee and the groper riding would he a judgment for 
the Petitioner. (Italics supplied)” 

Respondent’s “Objections to Allowance of a Writ of 
Error” disagreed with Palmer’s conclusions from the facts 
in the Affidavit of Defense only and concluded on page 2 
thereof: 

“With the balance of paragraph one of the Petition 
petitioner agrees”—the balance was the part just 
quoted. 
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In Palmer’s Reply to Associates’ Objections, at page 2, 
there is the following statement: 

“The absolute defense of a partial assignment is 
apparent on the face of Respondent’s Bill of Particu¬ 
lars and is not a fact which Petitioner should set forth 
in his affidavit of defense. The defense of partial as¬ 
signment when raised orally by Petitioner as grounds 
for a judgment in his favor in reply to Respondent’s 
motion for judgment was certainly properly raised and 
properly before the Municipal Court for decision even 
though the defense was raised orally as was Respon¬ 
dent’s motion for judgment.” (Italics supplied) 

Associates again had the last word and in its “Reply to 
Objections to Allowance of a Writ of Error” did not deny 
or controvert the foregoing statement in the slightest. Pal¬ 
mer has always asked for a judgment in his favor not just 
denial of the oral motion of Associates. 

Associates on page 5 of their Brief state in part: 

“The typewritten addition to the Indorsement obvi¬ 
ously, when read with the endorsement, signifies that 
the partial liability of the endorser to the endorsee 
iextends only to the fourth payment due on the face 
of the note. Palmer’s ingenious argument as to the 
proper construction of the typewritten addition is 
raised in this brief for the first time and certainly is 
not by any stretch of the imagination a proper one.” 
(Italics supplied) 

Here again as in the case of the oral motion for judgment 
on behalf of Palmer, Associates attempts to divert atten¬ 
tion from the true facts and issues in the case but this time 
they are answered by the printed Record itself as the first 
assignment of error (R. 8) is: 

“That the Municipal Court erred in ruling that the 
entire title to the note involved in this case was vested 
in Associates Discount Corporation, a body Corporate, 
Plaintiff herein, in view of the indorsement on the note 
‘for 4 payments, Signed Frank Small, Jr., by Frank 
Small, Jr.’ showing a partial assignment only.” 

Examination of Palmer’s Petition for a Writ of Error 
herein shows that this point was the first one listed. 
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As for the contention that the “addition to the indorse¬ 
ment, obviously, when read with the indorsement, signifies 
that the partial liability of the endorser to the endorsee 
extends only to the fourth payment due on the face of the 
note,” an examination of the indorsement “for 4 pay¬ 
ments” referred to by Associates as “the addition” shows 

no reference to “liability of the endorser” so this is merelv 

* » 

an attempt to interpret the indorsement in a way favorable 

to Associates. No instance is cited by Associates in which 

such a partial indorsement related to the liability of the 

endorser rather than to the liability of the maker of the 

note. The real liability involved is payment of the face of 

the note so if anv change or reference to liability of the 

endorser were involved such change should have been 

elearlv stated rather than bv writing onto the note the 

words “for 4 payments”. If reference to the liability of 

the endorser rather than the maker had been intended such 

reference could have been written out without difficulty. 

* 

There are several ways one can read the printed and writ¬ 
ten indorsements on the note—either separately or together 
—and several interpretations of each reading can be ar¬ 
rived at. Under these circumstances the statutory provi¬ 
sions quoted on page 8 of Palmer’s opening brief are par¬ 
ticularly applicable. All reasonable inferences are to be 
made in favor of Palmer not in favor of Associates under 
the circumstances of this case. The burden is upon Asso¬ 
ciates to show a clear right to recover as where a doubt 
exists summary judgment for Associates should not be 
entered by the Municipal Court. (See cases cited pp. 19-20, 
Palmer’s Opening Brief). At the most, Associates has 
simply placed its own construction or explanation on the 
indorsement and the mere fact that construction or ex¬ 
planation is called for shows sufficient doubt as to the right 
to recover to come within the rule prohibiting summary 
judgment. 

As a reply to the many assertions and explanations made 
in Associates ’ Brief as to its claim of being a holder in due 
course in this case, the following Court decision is quoted 
in full: 
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**Buffalo Industrial Bank v. DeMarzio , 162 Misc. 742, 296 
X. Y. S. 783 (City Court of Buffalo, May 4,1937) 

Summers, dustier. 

The bank is suing: as the holder of a note which had its 
inception in a conditional sales contract between the seller, 
the Pioneer Air Conditioning Company, and the buyer (de¬ 
fendant). 

The facts run thus: The seller conferred with the buyer, 
delivered an oilstove to his flat. The proposed sale was 
then submitted to the credit department of the bank. The 
bank approved and gave the seller the form of conditional 
sales note contract used in this transaction. This form has 
on it, in heavy, readable letters at the top, the name of the 
bank. Among other blanks filled in in the form was the 
statement that the buyer had paid $10. The buyer denies 
that he ever paid a cent. The buyer further sets up as his 
defense that the stove was delivered to him by the seller 
on the guaranty that it would heat his flat, after the seller 
had surveyed his premises. The buyer testifies that the 
oilstove did not fulfill the hopeful promise of the seller; 
that he notified the seller of this fact, and told him to take 
the stove back. At the end of two months the stove was 
retaken by the process of replevin, and, at public sale, was 
sold by the seller to himself for $20. The bank is now suing 
on the basis of the following calculations: Original price 
of stove, $30; finance charge, $2.50; total, $52.50. Cred¬ 
its: Alleged payment of buyer of $10; realized by sale of 
stoVe to seller, by himself, $20: unpaid balance, $22.50. To 
thisk, by reason of the terms of the contract, the bank asks 
for an attorney's fee of $3.38, together with a minimum 
suit fee of $7.50, making a total of $33.38, which, if the bank 
recovers, the defendant will be forced to pay for the com¬ 
panionship of the stove for two months, while it efficiently 
demonstrated the second law of thermodynamics, to wit, 
that the universe has a tendency to grow constantly colder. 

The steady recurrence of conditional sales problems, 
while not involving in any instance a large sum, is of seem¬ 
ing importance in that they constantly touch many lives, 
causing some financial hardship; but, beyond the money 
loss, their judicial treatment in some instances has left a 
vivid sense of injustice lingering with the lowly, who, for 
the most part, are not capable of subtle legalistic analysis. 
Hence the following examination of the background of facts 
against which the modern conditional sale operates. 
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Judges, like other human beings, may be taken to know 
the common environment of the day. 

In the yesterday of business the ordinary retail pur¬ 
chaser of goods had but one relationship to his merchant, 
that of credit extended on a personal, unsecured promise 
to pay. 

The average citizen, and particularly the financially un¬ 
important, was no more likely to know the law of nego¬ 
tiable paper, or the parol evidence rule, than the holding 
in Shelley’s case. 

But almost overnight the picture changed, and today, 
from basinette to burial, the conditional sale contract is 
the constant companion of our citizenry. The attempt, 
which has gone with this development, to project the law 
merchant, designed and intended for dealing between mer¬ 
chants, into the field of what may bo termed “household” 
law, has failed, as it was bound to fail, to meet the prevail¬ 
ing sense of justice. 

It is common knowledge that, whatever the situation as 
to finance companies was in the past, today they have be¬ 
come de facto departments of the great automobile busi¬ 
nesses, without which these industries could no more oper¬ 
ate than sans their assembly lines. The fiction has been 
permitted to flourish that these finance companies are 
foreign and distinct organizations, a fiction which no one, 
however, believes. All sales, when credit is sought, are 
approved by these financial agencies, and future collections 
are placed immediately in their hands. They have become 
integrated in the business, part and parcel of the one tiling. 

In the smaller industries, which could not afford the or¬ 
ganization of separate finance companies, the same work 
has been done by institutions such as the bank plaintiff in 
this case, who, in their turn, take over the credit manage¬ 
ment and collection of accounts for, and become as integral 
a part of, the operation of these smaller enterprises as do 
the individually owned finance corporations of the greater 
merchandising companies. 

Looking, without the distortion of ancient notions, at the 
picture thus presented, we find the actual control and man¬ 
agement of the credit and finance of sellers doing a condi¬ 
tional sale business in the hands of these finance corpora¬ 
tions. 

It is obvious that here we have a factual joint enterprise 
in which, so far as conditional sales are concerned, the 
management rests in the far larger part in the hands of 
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the finance companies. The finance company and the mer¬ 
chant-seller are as a fact engaged in one business, like 
Longfellow's description of man and woman, useless one 
without the other. To pretend that they are separate and 
distinct enterprises is to draw the veil of fiction over the 
face of fact. 

Seeing thus in true focus, should we permit the finance 
company to isolate itself behind the fictional fence of the 
law merchant? Should we give ear to its protestations that 
it has followed the Biblical injunction and has not let its 
right hand (the finance company) know what its left hand 
(the sales department) is doing, and, therefore, should be 
unbound by the representations to the buyer by the sales 
division of the joint business, representations, and prom¬ 
ises at variance with the terms of the printed form, a 
printed form impossible of reading in the present instance 
save with a magnifying glass, and comprehensible only by 
a commercial lawyer.’ Should we thus throw the burden 
of caution on the untrained run-of-the-mill buver, who bv 
every means known to sales artistry has been induced to 
believe that he is dealing with an honorable house ? Should 
not the risk of the fraud and misrepresentation of the sales¬ 
man be the risk of the business, rather than the risk of the 
unwary buyer? The finance company, being a de facto 
part of a great conditional sale commercial machine, 
should be no more allowed to escape from the effects 
of the misrepresentation of a salesman than is the mer¬ 
chant himself. The rule imposes no great hardship on the 
finance company. Zeal is shown in investigating the credit 
of the buyer: let zeal likewise be expended in investigating 
the good faith of the salesman. If any hardship is imposed 
by this rule, it is only the hardship that has always followed 
the refusal of the law to permit the divorce of honor from 
enterprise. 

Our problem, then, stripped of its masquerade of legal 
verbiage, comes to this: 

A stove was sold to a householder under a promise that 
it would heat his home. In this it failed. The stove was 
taken back by the seller after two months had passed and 
$10 had been paid him. 

The seller thus has his stove and $10. 

Under the facts the law can give him no more. Justice 
also seems satisfied. 

Let judgment be entered for the defendant.” 
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On appeal this judgment was reversed, 6 N. Y. S. (2d) 
568 (Sup. Ct. Spec. Term, Erie County, 1937), without refer¬ 
ence to the merits of the case because of the failure of the 
attorneys for the defendant to enter an appearance for the 
defendant in the appellate court as required by New York 
practice after receiving notice of the appeal. 

The cases of United States v. Schaeffer , 33 F. Supp. 547 
(IT. S. D. Ct. Md. 1940); C. I. T. Corp. v. Emmons, 197 So. 
662 (La. App. 1940), and Taylor v. Atlas Security Co., 213 
Mo. App. 282, 249 S. W. 746 (1923) follow the same general 
ideas expressed by Justice Summers in Buffalo Industrial 
Bank v. DeMarzio, supra. 

As to the statement in Associates’ Brief that “there was 
no allegation of fraud” (p. 23), the facts in the record 
speak for themselves and “The defense is available without 
pleading it specifically.” First National Bank v. Fox . 40 
App. D. C. 430, 437 (1913), cert. den. 231 U. S. 751 (1913). 
An automobile was sold to Palmer for $220. and counting 
nullification of the trade-in allowance and addition of the 
finance charges and interest the total cost of the automo¬ 
bile to Palmer would be $285.20 (R. 5, and this Reply Brief, 
p. 3). After this car was in Palmer’s possession off and 
on, when not in the garage, for approximately 14 days and 
was driven not more than 200 miles by Palmer (R. 7), Asso¬ 
ciates sold it for $71.80 (R. 3). Such evidence has been held 
to prove fraud in other cases. For example, in Taylor v. 
Atlas Security Company, supra, a suit to cancel notes given 
for an automobile under circumstances very similar to those 
in the instant case, the court said in part (p. 287): 

“We think that the facts surrounding the purchase 
of the note and mortgage by the defendant give rise to 
a strong inference that defendant had actual knowledge 
of the fraud perpetrated by the Jones-Tharp Motor 
Company upon plaintiffs. Perhaps none of the cir¬ 
cumstances, detailed supra, by itself would show this 
knowledge but taken all together they strongly suggest 
it. Especially the information that defendant knew 
that at the time it purchased the note and chattel mort¬ 
gage the automobile was actually worth only $300 when 
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it was sold for $800, an outrageous price. We think 
that these circumstances together with the close rela¬ 
tionship existing between the parties, the fact that the 
Jones-Tharp Motor Company used blank forms of the 
defendant company and that defendant was named as 
payee in the note signed by the plaintiffs; that defen¬ 
dant purchased all of the Jones-Tharp Motor Com¬ 
pany's automobile paper; that the latter company col¬ 
lected the payments due the Company after the note 
and chattel mortgage were sold to defendant without 
giving any information to plaintiffs as to the actual 
ownership of the note and mortgage; that the automo¬ 
bile remained in the possession of the Jones-Tharp 
Motor Company; that the paper was purchased by the 
defendant immediately after its execution and that de¬ 
fendant took out the insurance, established knowledge 
on the part of the defendant.” 

Associates' Brief proceeds on the fallacious theory that 
they originally pleaded a “perfect case” and that there is 
no defense to “their perfect case.” It is believed that Pal¬ 
mer's Affidavit of Defense, when considered with applicable 
legal rules, has answered the case Associates actually 
pleaded as distinguished from the case Associates assumes 
it has pleaded*£ven though one assumes that Associates 
pleaded a “perfect case,” they are now in the position of a 
mere assignee under the Mount Vernon Savings Bank case, 
supra, as they did not satisfy the burden cast upon them 
by the admitted defects of fraud, usury, violation of the 
Loan Shark Act, failure of consideration, rescission and 
breach of warranty, in the title to the note of the payee, 
Small, from whom Associates claims to have received the 
note. As the record now stands it shows that Palmer told 
Associates of these defenses before Associates claimed own¬ 
ership of the note (R. 7) by bringing this suit (R. 3). 

The provision for summary judgment under the Munici¬ 
pal Court rules (Palmer's Opening Brief, p. G) was in¬ 
tended to eliminate fictitious defenses (cases cited Palmer’s 
Opening Brief, pp. 19-20) and surely it cannot be said that 
Palmer’s defenses in this case are fictitious. The mere 
fact that Judge Aukum took this case under advisement for 
30 daty"s, in a Court which usually renders judgment on such 
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matters from the bench at the time they are presented, indi¬ 
cates that there was a doubt as to the right of Associates 
to recover. The cases just referred to are decisions of this 
Court holding that in all cases where such a doubt is present 
summary judgment ought not to be entered. 

CONCLUSIONS. 

It is therefore respectfully submitted that: 

1. Associates does not own the entire note sued upon 
herein because of the indorsement “for 4 payments” 
and therefore has no right, according to its own plead¬ 
ings, to maintain this suit. 

2. Associates, when it claims in its Brief to own the 
note as holder under the fourth printed indorsement, 
is on the face of its own contentions claiming to take 
under an indorsement which constitutes it a mere as¬ 
signee subject to all the defenses of Palmer against 
the payee of the note; 

3. Under all of the facts in this case, as set forth in the 
pleadings of both parties, and the legal rules applic¬ 
able to these facts, Associates is at the most a mere 
assignee of the note sued upon and is therefore subject 
to all of the defenses raised by Palmer in his Affidavit 
of Defense. 

Palmer therefore relies upon all assignments of error 
relied upon in his Opening Brief and all the arguments m 
that Brief and again respectfully submits that the judg¬ 
ment of the Municipal Court should be reversed because of 
the errors assigned herein as having been committed by 
that Court in entering said judgment. 

Respectfully submitted, 

Charles S. Rhyne, 

Attorney for William H. Palmer, 
Plaintiff in Error. 

730 Jackson Place, N. W., 

Washington, D. C. 


